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United States Court of Appeals for the 

District of Columbia 


No. 6448. 

New York Life Insurance Company, a Corporation, Plain¬ 
tiff in Error, 


Frances Lucille Miller, Administratrix, &c.! 


1 Municipal Court of the District of Columbia. 

No. A-9273. 

Frances Lucille Miller, Administrator of the Esijate of 
Edna T. VanLear, Deceased, 5124 Kansas Avenue, N. W., 
Washington, D. C., Plaintiff, 

vs. 

New York Life Insurance Company, a Corporation, 
Shoreham Building, Washington, D. C., Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Court pf the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the above- 
entitled cause, to-wit: 
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2 In the Municipal Court of the District of Columbia. 

Xo. A-9273. 

Frances Lucille Miller, Administratrix of the Estate of 
Edna T. VanLear, Deceased, 5124 Kansas Avenue, 
N. W., Washington, D. C., Plaintiff, 

vs. 

New York Life Insurance Company, a Corporation, 
Shoreham Building, Washington, D. C., Defendant. 

Declaration . 

February 1, 1933. 

The plaintiff, Frances Lucille Miller, administratrix of 
the estate of Edna T. VanLear, deceased, sues the defend¬ 
ant New York Life Insurance Company, a corporation, and 
for cause of action states as follows: 

That the defendant was on, to wit, the 21st day of March, 
A. D. 1931, and for many years prior thereto, and at the 
present time is, doing business in the District of Columbia; 
that said business at said times consisted, and now con¬ 
sists, among other things, of the life insurance business; 
that the defendant on the day aforesaid, in consideration of 
a quarterlv premium of Thirty Dollars and Seventv-eight 
Cents ($30.78) to be paid to the defendant, agreed and con¬ 
tracted with the plaintiff’s intestate, Edna T. VanLear, 
by its policy No. 11399889, to pay to the executors, admin¬ 
istrators or assigns of the said Edna T. VanLear, the in¬ 
sured, the sum of Two Thousand Dollars ($2,000.00) upon 
receipt of due proof of the death of the said Edna T. Van¬ 
Lear; that thereafter, to wit, July 20, 1931, the said de¬ 
fendant and the said Edna T. VanLear, plaintiff’s in¬ 
testate, entered into an agreement which was endorsed on 
the aforesaid policy of insurance to the effect that the said 
policy was reduced to the sum of One Thousand Dollars 
($1,000.00) in consideration of quarterly annual premiums 
of Fifteen Dollars and Thirty-nine Cents ($15.39) and that 
said policy should in all other respects remain unchanged 
and in full force and effect, except as modified by said re¬ 
duction; that thereafter, to wit, on the 13th day of 

3 September, A. D. 1931, plaintiff’s intestate, Edna 
T. VanLear, departed this life in the District of 
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Columbia; that the aforesaid premiums on said polipy had 
been fully paid and the said policy was in full forpe and 
effect at the time of the death of plaintiff’s intestate; 
that due proofs of death and all other papers required or 
requested by the defendant have been duly made out and 
filed with the said company; that all other things required 
to be done in accordance with the terms of said policy have 
been done; that demand has been made by the plaintiff 
upon the defendant company for the sum of One Thousand 
Dollars ($1,000.00) which under the terms of the said 
policy became due upon the death of the said Edna T. Van- 
Lear; that this amount, namely the sum of One Thousand 
Dollars ($1,000.00) has not been paid either in whole or in 
part and the payment thereof has been refused by said 
defendant; that, on to wit, October 27, 1932, letters of ad¬ 
ministration on the estate of said Edna T. VanLear were 
issued unto the plaintiff, Frances Lucille Miller, apd she 
has duly qualified and is the administratrix of said pstate. 

Wherefore plaintiff brings this suit and claims of the 
defendant the sum of One Thousand Dollars ($1,000.00), 
with interest from September 13, 1931, besides costs. 

WILLIAM A. COOMBE, 

213 Colorado Building, Washington, D. C., 
PAUL B. CROMELIN, 

1366 National Press Building , Washington, I). C., 

Attorneys for Plaintiff. 

4 In the Municipal Court of the District of Columbia. 

No. —. 

Frances Lucille Miller, Administratrix of the Estate of 
Edna T. VanLear, Deceased, 5124 Kansas Avenue, 
N. W., Washington, D. C., Plaintiff, 

vs. 

New York Life Insurance Company, a Corporation, 
Shoreham Building, Washington, D. C., Defendant. 

Bill of Particulars. 

Filed February 1, 1933. 

I 

To amount due Frances Lucille Miller, adminis- 
trix of the estate of Edna T. VanLear, deceased, 
under policy of insurance of New York Life In¬ 
surance Company, being policy No. 11399889. .$1^000.00 


i 
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Amount claimed by plaintiff One Thousand Dollars 
($1,000.00) with interest from September 13, 1931, besides 
costs. 

I WILLIAM A. COOMBE, 

213 Colorado Building, Washington, D. C., 
PAUL B. CROMELIN, 

1366 National Press Building, Washington, D. C 

Attorneys for Plaintiff. 

5 In the Municipal Court of the District of Columbia. 

No. A-9273. 

Frances Lucille Miller, Administratrix of the Estate of 
Edna T. VanLear, Deceased, 5124 Kansas Avenue, 
N. W., Washington, D. C., Plaintiff, 


vs. 

New York Life Insurance Company, a Corporation, 
Shoreham Building, Washington, D. C., Defendant. 


Plea,. 

Filed February 23, 1933. 

Now comes the defendant, New York Life Insurance 
Company, a corporation, and for plea to the declaration 
filed by the plaintiff in the above entitled cause, admits that 
on the 21st day of March, 1931, and for a long time prior 
thereto defendant was and is still engaged in the life in¬ 
surance business in the District of Columbia and else¬ 
where; admits that on said date defendant executed a 
policy of insurance on the life of Edna T. VanLear, here¬ 
inafter called the Insured, being policy No. 11399889, 
whereby the defendant agreed, upon certain terms and pro¬ 
visions therein stated, to pay to the executors, administra¬ 
tors or assigns of the Insured, the sum of $2,000.00 upon 
receipt of due proof of the death of the Insured, and ad¬ 
mits that said policy was shortly thereafter delivered to 
said Insured'; admits that thereafter, on the “20th day of 
July, 1931, at the request of Insured, said policy was re¬ 
duced to the face amount of $1,000.00; admits that Insured 
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died on the 13th day of September, 1931, and that due 
proofs of said death were filed with the defendant; Admits 
that all premiums due on said policy were fully paiid and 
that said policy was in full force and effect on the 
6 13th day of September, 1931; admits that pjaintiff 
demanded payment of said sum of $1,000.00 ajnd ad¬ 
mits that defendant refused and still refuses to mahe such 
payment; admits that on the 27th day of October; 1932, 
letters of administration on Insured’s estate were issued 
to plaintiff and that she has duly qualified as administra¬ 
trix of said estate; denies that by reason of the delath of 
said Insured there became due and payable by the cjefend- 
ant to the plaintiff under said policy the sum of $1,Q00.00, 
or any sum whatever, except as hereinafter specifically ad¬ 
mitted, and denies each and all of the other allegations of 
said declaration. 


Defendant further says that said policy or contract of 
insurance was made, upon the written application of the 
Insured, who thereby agreed that said insurance should be 
and it was subject to all of the terms and conditions qf said 
policy; that a copy of said application was attached |to and 
forms a part of said policy; that, among other terms and 
conditions, said policy contains the following provision: 


“ Self-Destruction.—In event of self-destruction during 
the first two insurance years, whether the Insured b^ sane 
or insane, the insurance under this Policy shall be |a sum 
equal to the premiums thereon which have been paid io and 
received by the Company and no more.” 


That within the first two insurance years, to wit, on Sep¬ 
tember 13th, 1931, Insured died as a result of self-destruc¬ 
tion and the insurance which thereupon became due under 
said policy was and is a sum equal to $46.17, which had 
theretofore been paid by Insured to defendant as premiums 
thereon; that on or about December 8th, 1932, defendant 
tendered to plaintiff said sum of $46.17, but said tender was 
declined and rejected by plaintiff and defendant hereby 
again tenders payment of said sum of $46.17 to plaintiff, or 
into the Registry of the Court, in full settlement of defend¬ 
ant’s obligation to plaintiff under said policy, but defend¬ 
ant denies that it owes plaintiff the sum of $1,000.00, 
the face value of said policy as claimed in the jdecla- 
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ration, or any sum whatever, except the above sum of $46.17 
admitted to be due. 

McKENNEY, FLANNERY & CRAIGHILL, 

By G. B. CRAIGHILL, 

Attorneys for Defendant, 
Tlibbs Building , Washington , D. C. 


Joinder in Issue. 


Filed July 1, 1934. 

The plaintiff joins issue upon the plea filed by the defend¬ 
ant herein. 

(Signed) WILLIAM A. COOMBE, 

(Signed) PAUL B. CROMELIN, 

Attorneys for Plaintiff. 

Memorandum of Finding for Plaintiff. 

Minutes 82, p. 213, July 19, 1934. 

Come now the parties hereto and thereupon this cause 
being heard and submitted the court finds in favor of the 
plaintiff in the sum of One Thousand and no/100 ($1,- 
000.00) with interest from September 13, 1931. Where¬ 
upon counsel for the defendant duly notes an exception 
and advises the Court that he may wish to apply for a writ 
of error. 


8 In the Municipal Court of the District of Columbia. 

No. A-9273. 

Frances LucillfJ Miller, Administratrix of the Estate of 
Edna T. Van Lear, Deceased, 5124 Kansas Avenue, 
N. W., Washington, D. C., Plaintiff, 

vs. 

New York Life Insurance Company*, a Corporation, Shore- 
ham Building, Washington, D. C., Defendant. 

Motion for New Trial. 

Filed July 24, 1934. 

Now comes defendant, New York Life Insurance Com¬ 
pany, a corporation, by its attorneys, and moves the Court 
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to set aside the findings of the Court entered herei{i on the 
19th day of July, 1934, in favor of the plaintiff,! and to 
grant it a new trial, upon the following grounds: 

1. The finding was contrary to the evidence. 

2. The finding was contrary to the weight of the evi¬ 
dence. 

3. And for other matters occurring during th4 course 
of said trial which will be raised at the hearing heiteof. 

McKENNEY, FLANNERY & CRAI 
HILL, 

By R. A. BOGLEY, 

Hibbs Building, Washington, D. C., 
Attorneys for Defendant. 

The Clerk will please calendar the above motion for new 
trial for argument before Judge Cobb on Friday, July 27th, 
1934, at 10 o’clock A. M., or as soon thereafter as counsel 
may be heard. 

McKENNEY, FLANNERY & CRAI 
HILL, 

By R. A. BOGLEY, 

Hibbs Building , Washington, D. C., 
Attorneys for Defendant. 

9 To Paul Cromelin, Esquire, National Press Build¬ 
ing, Washington, D. C., Attorney for Plaintiff: 

Please take notice that the attached motion for uew trial 
will be called for hearing before Judge Cobb on Friday, 
July 27th, 1934, at 10 o’clock A. M., or as soon thereafter 
as counsel may be heard. 

McKENNEY, FLANNERY & CRAltif- 
HILL, 

By R. A. BOGLEY, 

Hibbs Building, Wasliington, D. C., 
Attorneys for Defendant. 

Service of a copy of the attached motion for new trial is 
hereby acknowledged this 24 day of July, 1934. 

CROMELIN & LAWS, 

JULIAN T. CROMELIN, 

Attorney for Plaintiff . 
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Memorandum Overruling Motion for Neiv Trial and of 
Judgment on Finding for Plaintiff. 

Minutes 82, p. 251, August 1, 1934. 

Come now the parties hereto, by their respective at¬ 
torneys of record, and the motion for a new trial filed 
herein being considered, it is considered that the said mo¬ 
tion be and the same is herebv overruled. 

* 

Wherefore, it is considered that the plaintiff recover of 
the defendant the sum of one thousand and no/100 ($1,- 
000.00) with interest from February 27, 1933, and costs 
and have execution therefor. 

(Here follows photolithograph, side folio 10.) 

11 In the Municipal Court of the District of Columbia. 

No. A-9273. 

Frances Lucille Miller, Administratrix of the Estate of 
Edna T. Van Lear, Deceased, Plaintiff, 

vs. 

New York Life Insurance Company, a Corporation, 

Defendant. 

Bill of Exceptions. 

At the trial of the issues in the above entitled cause be¬ 
fore Judge James A. Cobb, without a jury, beginning on 
the 18th day of July, 1934, and ending on the 19th day of 
July, 1934, the following proceedings were had and evi¬ 
dence given, namely: 

Plaintiff introduced in evidence the original policy in 
suit, the pertinent provisions of which are as follows: 

(Here follows photolithograph, side folio 11 Vi-) 

12 Other Provisions. 

Age.—If the age of the Insured has been misstated, the 
amount payable hereunder shall be such as the premium 
paid would have purchased at the correct age. 



3H£^j2e2aeaHH®a2affl2^^ 


Hmteit states of Jtraericav 55: 


elyc “President of tlje United states. 


To the Honorable ...«[s#8j?..A*.-G.Qb]?. 


Judge of the Municipal Court of the District of Columbia, 

GREETING: 

BECAUSE in the record and proceedings, as also in the\ 


judgment of a plea which is in the.said Municipal Court, before you, between 

Frances Lucille Miller j Admlnlstratrip: of the Estate of Edna T. Van .Lear 


deceased^ Plaintiff,and Hew Y»k Life.Insurance C<MBpany 4 ..a.cor2a 
Defendant, So. ..A-9.273. 


a manifest error hath happened, to the great damage of the said ..Defendant.. 



r. 

M 


i — 


< i 

-■ v 
\ jS 


-S 


0 S 


i 


c. i 


. .. as by ...its .. complaint appears. 

\Ve being willing that error, if any hath, been, should be duly corrected, and full and 
.speedy justice done to the parlies aforesaid in this behalf, do command you, if judg¬ 
ment be therein given, that then, under your seal, distinctly and opeply, you send the 
record and proceedings aforesaid, with all things concerning the same, to the Court of 
Apprals of tl?c Sistrirt of Columbia, together with this writ, so that you have the 
sam e in the said Court of Appeals, at W ashington, within 20 days froin the settling of 
the bill of exceptions, or within such additional time after the expiration of the 20 
days as the court below or a judge thereof for sufficient cause shall allow; that the 
record and proceedings aforesaid being inspected, the said Court of Appeals may cause 
further to be done therein to correct that error, what of right and according to the laws 
and customs of the United States should be done. 


WITNESS the Honorable GEORGE E. MARTjiN, Chief Justice 



of the said Court of Appeals, the .26tA. — 


day 


of ...September.., in the year of our Lord one thousand 


nine hundred and taxxvtxp .thirty..four.. 

... Henry Jjf,..Hodges 


Allowed by 


Geor^e„.?.,...IJwrt.i.n.. 

United States 


_dted 

_Chief.. JuiUice of IhJCourt of Appeals if-the District of Columbia, 
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rpiS POLICY IS DEDUCED fit AMOUNT 
agrees TO ^ I/1TEMENT EKOQPSfl) HEREIN 

UDJt'A T - Vj.mL~AR ***_„_the Insured 

Dollars 


T70 TEOUSAXV 


;tmc face or twis rocicri 


March 


Nineteen Hundred 


_ , if the Insured is then living: or 

ADitlXlS TR ATOMS OR A SSI QMS OM TBS IN SORB D. OR TO 


ana 


(w»th nfSr c+> the part oi tKe lns^r%d to dwtue* the in tSe manner gv^vui^j herein) 


770 THOUSAND 


<tme r*cx or TXts rouevt - 

upon receipt of due proof of the death of the Insured before the maturity of the Endowment 

or __o « F OUR THOUSAND »»»_ 

(OOCM.E the face or this rouev, 
if such death, before the maturity of the Endowment, resulted from accident as defined under 
“Double Indemnity" and subject to the provisions therein set forth. 

And upon receipt of due proof that the Insured is totally and presumably permanently 
disabled before age 60, and before the maturity of the Endowment, 

THEj COMPANY AGREES TO PAY TO THE INSURED 


Dollars 


T7ZKTY 


Dollars 

each month and to waive payment of premiums, as provided under “Total and Permanent 
Disability." 

This contract is made in consideration of the application therefor and of the payment in advance 


the receipt of which is hereby acknowledged, constituting the first 

premium and maintaining this Policy for the period terminating on the_ T BX NT X ~FJRSI. ,-day 

of .jIlLNJS _Nineteen Hundred and ?HI R77~0JfI __ and of a like sum on said 


sum 


date and every Tftorr _calendar months thereafter during the life of the Insured until 

premiums for Twenty full years in all shall have been paid from the date on which this Policy takes effect. 


the Double Indemnity Benefit and $ 


(The above premium includes $. 
for the Disability Benefits.) 


en Hundred an d THJ RTT-eXB __ which day is the anniversary of the Policy. 

THE BENEFITS AND PROVISIONS printed or written by the Company on the following pages 
sart of this contract as fully as if they were recited at length over the signatures hereto affixed. 

Jn Khtnrss CSfcrrrof the NEW YORK LIFE INSURANCE COMPANY has caused this contract 
igned thi s Tw£lfT Y-BIRS T day of_ MARCS Nineteen Hundred and— T3I R T T-m O B .X. - 



lm 


BEST COPY AVAILABLE 


from the original bound volume 
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I 

i 

j 
i 

i 

Payment of Premiums.—All premiums are pavajble on 
or before their due date at the Home Office of the| Com¬ 
pany or to an authorized agent of the Company, but only 
in exchange for the Company’s official premium Receipt 
signed by the President, a Vice-President, a Second Vice- 
President, a Third Vice-President, a Secretary or the 
Treasurer of the Company, and countersigned by the per¬ 
son receiving the premium. No person has any authority 
to collect a premium unless he then holds said official pre¬ 
mium receipt. The premium may be paid annuallyl semi¬ 
annually or quarterly in advance at the Company’s Respec¬ 
tive rates for such modes of payment, except as rjiay be 
otherwise herein provided, and the mode of payment jnay be 
changed by agreement in writing and not otherwise. The 
payment of the premium shall not maintain the Pdlicy in 
force beyond the date when the next payment becomes due, 
except as to the benefits provided for herein after default 
in premium payment. 

Indebtedness.—Any indebtedness to the Company 
against this Poliev will be deducted in anv settlement 
thereof. 

Self-Destruction.—In event of self-destruction during 
the first two insurance years, whether the Insured ije sane 
or insane, the insurance under this Poliev shall be a sum 
equal to the premiums thereon which have been ]j)aid to 
and received by the Company and no more. 

The Contract.—The Policy and the application therefor, 
copy of which is attached hereto, constitute the entire con¬ 
tract. All statements made by the Insured shall, in ab¬ 
sence of fraud, be deemed representations and net war¬ 
ranties, and no statement shall avoid the Policy or be used 
in defense to a claim under it, unless it is contained in the 
written application and a copy of the application is in¬ 
dorsed upon or attached to this Policy when issued. No 
agent is authorized to make or modify this contract, or to 
extend the time for the payment of premium, or to waive 
any lapse or forfeiture or any of the Company’s rights or 
requirements. All benefits under this Policy are payable 
at the Home Office of the Company in the City ainjl State 
of New York, and the surrender of the Policy will! be re¬ 
quired in any settlement thereof. 
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Incontestability.—This Policy shall be incontestable 

•r •/ 

after two years from its date of issue except for non-pay¬ 
ment of premium and except as to provisions and condi¬ 
tions relating* to Disability and Double Indemnity Benefits. 

Indorsements. 

The amount of the insurance under this Policy is hereby 

%/ % 

reduced, from June 21, 1931, to One Thousand Dollars 
($1000.00) the Quar. annual premium to Fifteen & 39/100 
Dollars ($15.39) and any amounts in this policy relating 
to the original sum insured are reduced to one half “Vo” 
of the original amount. The conditions of the original 
policy remain unchanged except as modified by this re¬ 
duction. 

Xew York, July 20, 1931. 

THOMAS A. BUCKNER, 

President. 

(Here follows photolithograph, side folio 13.) 

14 It was agreed between counsel for the plaintiff 
and the defendant that the policy in evidence was 

drawn by the defendant; that said policy was one of its 
regular form policies; that the plaintiff as Administratrix 
was the same Frances Lucille Miller to whom letters of 
administration had been issued on the estate of Edna T. 
YanLear, the insured. 

After calling to the attention of the Court the admissions 
contained in the defendant’s plea that the insured died on 
September 13, 1931; that due proofs of death were filed 
with the defendant; and that all premiums had been paid 
and said policy was in full force and effect on September 
13, 1931, plaintiff rested. 

Defendant offered in evidence a certified copy of the cer¬ 
tificate of death of the insured, issued by the Health De¬ 
partment of the District of Columbia under date of No¬ 
vember 29, 1932, as follows: 

(Here follows photolithograph, side folio 14V2-) 

15 Plaintiff objected to the introduction in evidence 
of that portion of said certificate which gave as the 
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APPLICATION » ™ NEW 


1 - fS93 


YORK LIFE COMPAHT- Part L 


i,_. 


to«se«# In fwtt) 


^ *T Vn-v\ V, 




suu^Aa 


Su 


Coo nty_ 


' City or 
} Town 




J*o 


*, \ a 


.R. F. D. 


ruM«< 

jlM._ 


fruat Occupation 


State 


duties In tell 


Street ■'■• 1(1111 '"•l .yfr >V <1 0— 




3 ajlu. 


Run* of firm or employer 


a Other Occupations (tf any) 

''Vcvo*. 


Former 

<P- 


* c • ■ * 


at >-A^. : ^0 <*w- 




XirM 

ItoMrtwi) 


O-- 


Send all oommunli lartnne to 


place of 


Former firm or 


I *H*W 




APPLY TO THE NEW YORK LITE INSURANCE COMPANY TOR INSURANCE AS FOLLOWS 


*. Sum to ba _ 

insured. s 3. e> e * 


Framtems 
bow payable. 


S. Man of - 

Insurance o'— 0 i 


•Rttb 1^ ; DiiabUlt^Banedts 


Age- 

birthday 


5 o 



4. Dividend to ba b Anoliad toward nanimit nf |»amilaiiii. 

c Ar«>lUd tui^u. nald.tip i. - 

WOT a..— O ption « applies only ta E n dow m en t policies contain Ins the Ac «il> r at he Endowment option 


d Soft to accumulate at tatwast, subject to my order; 
t Applied na tha i 


#. S a nafidar y to receive tha procaada of ooHcy In event of death,, with reservation of right to change tha R anafi d a iy . 

-- a *»"«* »*«»yCaHfw«»«.wh>fww) ■■i«ainOii > M**a 

^f/ltzzi __ _ _ 


*• a. The folio winy U all tha insurance I bow have ob my Ufa: zT° 0 
Stata Btma of Company and Amount <w mm. ■■, mm> 

6. The insurance for which X am now applying is not intended to take the place of 
_ te«uranes carried with this or any other Company. H tt la, give psrtlcula»r~?'nArAi*g 

7. Of tha insurance on my Ufa tba amount which la rrast of total dlaabillty la 

A No Company baa dadlnad to laaua inauranca on my Ufa or 
Inuad or offved to laaua inauranoa on my Ufa from 

_tba Inauranca applied for, axcapt a» foOowa: <wmm. — r ~m) 


/ 0 J G 


o*» 


, j-T^-ra. 


*• ham not (p^^^cfpatadaa a pacaanew or otherwise In aaiatton or aarunantka.— 


10 . 




O oo 


Axaairnnq* 

' t r J * t- 


(For Rama OfBoa uaa only) 


. *r .'t. 



. _It la mutually agreed aa follow*: l. That the inauranoa baaahy applied for shall not taka effect rmlaaa and until tha policy to 

dadvarad to and received by tha applicant and tha first premium thereon paid in full durlnr hto Ufetlm*. and than only tf the appheeak 
baa not consulted or bean treated by any physician ateca hto medical examination; proridedThcwever. that tf tha appUeant, at thottmoof 
m a king this application, pays tba meant in cash tha full amount of tho first premium for tha insurance applied tor in Qusa tf o na fi and> 
and ao declaim in this application and receives from tha acant a receipt therefor on tha receipt form which to attac h ed hereto, and tf tha 
company, after m edi c al examination and investigation. »Hait be satisfied »*>»» tha applicant warn, at tha time of making this application, 
insurable and entitled under the Company's rules end standards to the insurance, on the plan and for the amount applied for to Qnarttena 
1 and 3, at tha Company’s published premium rata corresponding to t* 1 * applicant's age, than said insurance «*>«!> taka affect and ba te 
form under and subject to tha provisions of tba policy applied for from and after tba time this ap p lic ati on to made, whether tha policy 
be delrvarod to and received by the applicant or not. 2. That a receipt on tha form attached as a ooupon to this application teem to the 
wily receipt the agent is authorised to give for any payment made before the delivery of the policy. S. That only tho R totoit a Wje- 
Ttaaldaot, a Second Vice-Freeident, a Third Viee-Fraeidsnt, a Secretary or the Treasurer of tba C om pa n y can make, modify or d is ch a r ge 
contracts, or waive any of the Company's rights or requirements; that notice to or knowledge of the eoUdttog agent or the Xfomeal Kxamtoer 
la not n otice to or knowledge of the Company, and that nettheroneof them toauthorlsed to accept risks or to pea upon tosurabittQr. 4. Than 
by reca^ and accepting said policy, any additions or amondxnmitsheseto which tho Ccsnpeny may make and rsfar tote queetton 10 ahoee 
entitled ” Addi t i on * or Amandmanta" era hereby ratified. 


Dated 



ifft VrjQC this / L its/ 


Other Agents. 





Agent. 


Signature of l . 
applying for insurance« 


^d/KAs r/- 

<Wlin «*■!«—— 



BEST COPY AVAILABLE 
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'-**** 399-890 


Application to the New York Life Insurance Company- 
ANSWERS TO THE MEDICAL EXAMINER 

THIS EXAMINATION MUST BE MADE IN PRIVATE; NO AGENTTHI^D PERSON^fiEING PR^NT 

X. A. What is your occupation* t f ull 

B. How Ion* hare you beer. *ngag«<i m your preserlt occupation? 

C. Wh»t *u your previous occupation* 

D. Haro you ever changed your occupation or place of residence on account 
of your health** Of to <ii* full Jrtail > > 

2. Do you intend to chan** your occupation or make a journey outaid* of 

Continental United States or Canada? Of so #tw lull JHaib ) 

3. A. How many aenal flights hare you tiakan and when last* - 

B. State whether as passenger or pilot and whether you are a Res* mat. 

C. Do you contemplate participation in aeronautics'* 

Of so »fuf< fn tihat eap<x<Uj anj in uhot ertrnt ) 

4. In what States hare you hred the last ten years, Mid which years in each? 

t ft outnJe t** 5 in u^af onJ u fiiO* u«tr t in eocS ) 

5 A How frequently, if at all, and in what quantity do you drink beer, wm*. 
spirits or other intoxicants** 

B. How frequently, if at all, and m what quantity have you drunk any of 
them in the past? 

Z. Hare you within the last fire years drunk any of them to excess? 

D. Do you now take or hare you erer taken morphine, cocaine, or any other 
habit fomvng drugs* 

6. A. Hare you now pendin* any other application for insurance on your 
life or for the reinstatement of insurance? 

B. Hare you erer been examined either on or m anticipation of in 

application for insurance without recemng such insurance? T*L-«d» 

C Hs»e you erer heen declined for life insurance or for the rein¬ 
statement of life insurance* 

D Hare you ever been offered a policy diffenn* in plan or amoun 
or in premium rat* from that applied for? 


7. A. Have you ever had any accident or iniury or under¬ 
gone any sur*ical operation* 

B. Have you ever been under observation or treatment 
in any hoepttal. asylum or sanitarium? 


D. Have you ever been found to hare a hi*h b) 
pressure* 



C Has albumin or sugar ever been found in your unne* 


Z. Hare you erer raised or spat blood* 

/ 

T. Hare you gained or lost in weight In the last year* 






Gain* 


Loss* 


Cause? 


i 

i 

» 

» 

< 


"Tee 

or Ho 



I. Hare you erer consulted a physician 
or practitioner for or suffered from 
any ailment or disease of 

A. The Brain or Nervous 

B. The Heart. Blood Vessels or 

Lungs? 

C. The Stomach or Intestines. 

Liver. Kidneys or Bladder* 

D The Skin. Middle Bar or Byes* 

Have you ever had Rheumatism. . 
Gout or Syphilis? 

■ 10 Hare you erer consultad a physician 
or practitioner for any ailment or 
disease not included in your strive 
answers? 

11. What physicians or practi¬ 
tioners. if any, not named 
ahore. hare you consulted or 
been examined or floated by 
within the past hre years'* 


of Aitmont 
or Dimu* 



He of 
Attacks 

Sat* 

Sura two 

bererng 

■ ultt 4*4. If Hvr wmm* *md 

e<Mr^s f*t svwt .w 

.... 


-- 

irpruigegr mrwulifd _____ 



.. ... 

_ 

. .. | 


— 

• 

. - . 

| 

r 

X 


2. 

- - - 

« 

- - j 


A&J* 



| Data 

| for CouuitatiOB. lxiaio»UMtr Tr«b^!o( And ftMutt* ' 


j:2 Fumiiy Rrtr>r»i 

l 

•Father 
} Mot her 


Brothers 


*» 

Li i IT** 


f r.nj;li 


r.-if Health if n. 
« !»• f ill 


Si*!**** 




A. Is any person in your im¬ 
mediate household now ill with 
consumption? 

It m. — 

WfA| f w t r e i 


B Has any person in your im¬ 
mediate household suffered from 
or died of that disease within 
the past year? 


who shall har* or 


any interest in any insurance 


hereunder, I declare thak 


Ob h+kmiS o € iDd of m ^_ ^ _ 

Z hart earefuXiy rttd eMk end all of the ahore answers, that they are eac h written es made by me. end that each a' them is full, 
complete end true, end ^ee that the Company believing them t-o be true shall rely and act upon tbam 

X mpreeelj wetee. ce behalf of myself and of any person who shell base or claim any interest In bay policy issued hereunder, eO 
prerl d oei of law fortHddfeg any physician or >th»r person who has heretofore attended or examined me, or who may hereafter attend 
> me from dwrl^sinf any knowledge ’S^HO&rmatioe which he thereby acquired 


Dste-i 



day -f 




v 


S. i—iurc of the person ( 
V. Ktji:.iuc. applying .for insuranceV 


.'J- 






TRANSCRIPT NO. 


56099 . 

Health Department of the District of Columbia 


L. R. 



* m r rwr»rrrtnv« ■ 


A TR ANSCRIP T F ROM THE RECORD OF DEATHS 

w-W ^CERTIFICATE OF DEATH 


i{H'< 


DISTRICT OF COLUMBIA 


337960 


rVLL rKSTRICTIONS FOR THE CLUM-NCE Or THOSE t'SING THIS BLANK AM* KF«£K KOK KKMCliks MO UK KOI M. 

ON THE OTHER S!I*E 


1. PLACE OF DEATH: 

5124 Kansas Are. 

Name of Hospital.. . 

2. FULL NAME. ZZEl ... .7 rLSS 7aB ^ 

<a) Residence No.5124 KanaA* Are . 

p«<* W > 

Lcnfti o# itskWcc io D. of Cj ±fQ m. mo*. da. 

^^ r a n - -~r-. — - .... 

PERSONAL AND STATISTICAL PARTICULARS 


. Street 


N.W. 


St'C t It l! 


. Duration of residence therein . . . 

Street . }* * T ' » 

■ ll lsn*«»liirM «•!> v* U*».» *f\. ’ ^t.i» 

H*>» 1'tn* in U. S.. if of foretrn Dull*) \r*. m.u 


3SEX 

4 COLOR OR RACE ! 3 Single, married, widowed, or 

7 

divorced (write the word) 

W Carried 


MEDICAL CERTIFICATE OK DEATH 


5A,If, 
HUSBAND « 
(«) WIFE «f 


. or divorced 

Cordon 3.T&S Loir 


j DATh Of* DEATH (monfh, d*v and y**r) )) «• ^3 • 1'* 31 

11; 

I HEREBY ( ERTIFY that I attended deceased ; i«t> 

..19 .to.19 

!| that ! !«t «w h .alive oa 


l» 


6 DATE OF BIRTH (month. day. and year) 


7 ACE 

Year* ' 

Mentha 

Dayi If leaa than I 

day „..kn. 

31 

1 


» or...min. 


|j and that ctaith occurred on ?Hp statcJ above. 
The CAUSE OF DEATH* »j» a* follow*: 

Lvcol Poison 
. . Suicide. 


« OCCUPATION OF DECEASED 
(» ) Tryk.p wftym.or Housewife 

pvtK\MT iund Oi work.—.7... 

<b) C*o*r%l Mature of industry, 

buai^.orrataiAahaatin P«dor*l Cleric 

wrack etn p i o ycd (or ccndoytr).... 

(«) Ntm oi employer 

9 BIRTHPLACE (city or town) « 

(Scale or County) 


.—.(duration).yia.. mu* 

contributoryH ea orrha^io Gas tr i t,is 
,>to ~ Uv ' . Exhaustion 

. (duration) .. vra. mva. 

18 Where vti ciacaae contracted, 
if not at plare of death? 


10 NAME OF n m _ 

father (m full) Harry T.Tyler 


II BIRTHPLACE OF FATHER (city or town).. 

CtiU or country) Y&Q _ 


S t 12 MAIDEN name of ^ 

2 I MOncROufu® Pranoea Koore 

| IS BIRTHPLACE OF MOTHER (dty or town). . 

f (Sta»a or coc-ntry) _ _ 


14 Above 
(Abort*) 


funj-heJby Prance* L.Miller 
5124 Kansas Are. 


jj Did an operation 

precede death? .. Pate of operation 

[| Was there an autopay? . 

1 What laboratory teat confirmed diagnoair? 

j. Rams ay Reritt 

(Addrwa) Coroner 

.M O 

*S«a«f x)w DI5LA5K CAt*MV*. r^ATM. or .0 OratKa from Vl(4 l NT CAt>f S •#.»« 

. (1) MLANS AND NAlfKL OR !Njl-RY..»wJ (2) wKrthrr ACCIOCNTAI . bl lciOAl. 
•r HOMICIDAL. 5rr r^vrra* iij< l«sr •UJita'.raal spo.r. 

|| 19 PImc of burial, cremation, or removal 

rrrn|| 

Glenwood 9 



1$ Reason W 


REMARKS: 


, sister 

► OKtOrTn ...—... 


20 Undertaker ^’ill E.BOeer* 

U Addreaa . 


Correct... 


Tbe f og ta oiwr at 4 true and c o rrect copy of a certificate oi dea 
ia« and duly recorded in the record * of said Department. 


Woshinftoru D. C _.?.°T*..? 9 . th r 1932 . 

file with the Health Deoartment of the Dist-ict of 



. M. O. 

Columbia. 


Attesl 


14 ^ 
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i 

cause of death “suicide” and tendered to the Court proof 
that the coroner or deputy coroner on whose certificate the 
certificate of death issued by the Health Departmeit was 
predicated, did not see the remains of the deceased until 
ten o ’clock on the morning following her death; that there 
was no physician in attendance upon the deceased jat the 
time of her death, and that the certificate of the Health 
Department was hearsay upon hearsay. Over the objec¬ 
tion of the plaintiff, said certificate of death was received 
in evidence as “Defendant’s Exhibit No. 1”. Then 


the following occurred: 


eupon 


Mr. Boglev: “Mv argument on the admission of this cer- 
tificate was that I made the point that under that Court 
of Appeals decision that your Honor referred to in allow¬ 
ing the document, the document refers to time, place and 
cause of death. I make the point and wish to contend for 
it that under that decision of the Court of Appeals we 

facia 
self 


r 


have sustained by introducing this certificate prima 
the proposition that this lady committed suicide o 
destruction, and therefore the burden again shifts to the 
plaintiff to overcome that prima facia showing of the 
certificate. 

“Of course, it goes to the order of proof, which is strictly 
in the discretion of your Honor. Perhaps you think we 
should continue with our proof of suicide, which we are 
prepared to do; but I would naturally prefer Mr. Cromelin 
to put on his case before I put on mine. I make the point, 
and I think it is a proper one.” 

The Court: “I do not know that it makes so much cliffer- 
ence as to what the order of proof is. The plaintiff comes 
forward and makes out a prima facia case by showing that 
this person died. Subsequently the administration of the 
estate was had, and this person has a right to call upon 
the insurance company to pay and has called upon the in¬ 
surance company to pay, but the insurance company re¬ 
fuses to pay. Of course, it is incumbent upon the insurance 
company to show why it has not paid. They come forward 
and say ‘we have not paid because this is an exception to 
the policy, to the effect that we are not liable undej: that 
policy except for the return of premiums that) have 
16 been paid in. We are -willing and stand ready to 
pay those premiums and tender them.’ 
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“Now the insurance company also puts in a death cer¬ 
tificate which says that this person came to her death by 
her own self destruction. I am not prepared to say that 
that of itself is sufficient to decide this claim; I have simply 
let it in as part of the evidence in support of the plea of the 
defendant company, and therefore I am of the opinion that 
the defendant should go forward with its testimony.” 

Mr. Boglev: “Your Honor will allow me an exception to 
that ruling 1 ?” 

The Court: “Y^es.” 


Defendant thereupon produced evidence to the following 
effect: 


Elsie Oliff testified that she was employed with the in¬ 
sured in the Finance Office of the War Department and 
had known insured for six (6) years prior to her death; 
that insured work- under her supervision and witness also 
knew insured socially; that within the last few months of 
insured’s life, after insured’s operation, which was several 
months before she died, insured was a little bit nervous, 
but aside from that witness saw no change in her general 
condition, mentally or physically; that she was just as good 
a clerk; that some mornings witness got to the office an 
hour before office time, and insured would come in early, 
and sometimes would be so intoxicated that witness would 


not have her stav at the office and would have to send her 

* 

home; that subsequent to insured’s operation there was 
no change in insured’s general attitude toward her work 
and so far as her fellow employees were concerned; that 
witness visited insured at her home right after her oper¬ 
ation; that Mr. VanLear was not living with Mrs. VanLear 
at the time; that witness visited insured about a month or 
shortly after she came out of the hospital, while she was 
still in bed. 


On cross-examination the witness testified that Mrs. 

VanLear’s salarv was about Sixteen Hundred Twenty Dol- 

* * 

lars ($1620.00) per annum; that the operation about which 
witness testified was in May; that so far as her physical 
appearance, and so forth was concerned, Mrs. VanLear 
had made a complete recovery in the time intervening 
between the operation and the time of her death; 
17 that her work at the office was entirely satisfactory 
except when witness noticed she was under the in- 
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fluence of intoxicating liquor; that for a period of approxi¬ 
mately two (2) months prior to September 12, 1931, wit¬ 
ness noticed that the insured had become more addicted 
to the use of intoxicating liquor, and this became so potice- 
able that on one occasion witness had to send her home 
from work; that the last time witness sent the insured 
home from work because of insured’s intoxicated condition, 
was two (2) days before insured’s death; that on Satur¬ 
day, September 12, 1931, the insured worked until one 
o’clock; that when she left the office on that day she was 
perfectly all right; that she was not under the influence 
of liquor, and that she seemed very cheerful and likje her¬ 
self ; that witness walked out to the front of the biiilding 
with the insured and bid her goodbye out in front of the 
office building; that insured then told witness that she was 
going home to iron that afternoon. 

o o 

Mrs. Helena T. Koontz testified that she was employed 
in the same division of the War Department in the Muni¬ 
tions Building with the insured and had known her since 
the year 1918; that she knew insured sociallv as ^ell as 
from working with her in the War Department; that she 
visited insured at insured’s home, but that her visits were 
not frequent just before insured’s death, although they 
had been frequent previously; that witness visited insured 
at her home in the summer prior to insured’s death; that 
witness recalls the operation which insured had in May, 
1931. In response to the question as to whether or not 
witness noticed any change in the general attitude or gen¬ 
eral condition of Mrs. VanLear mentally or physically 
within the last several months of her life, witness testified 
that following the operation insured was out of the office 
almost a month, and when she came back witness noticed 
that she was not as physically fit as she had been; that 
witness knew that the insured had taken to drink after the 
operation; that there was no change in insured’s general 
attitude around the office toward either witness or the other 
employees; that there were several times when the office 
would have to send the insured home from work. 

On cross-examination the witness further testified that 
the insured did her usual work at the office after 
18 her operation in May; that insured was not notified 
to have a physical examination and came back at a 
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stated time; that 1 having been through the operation she 
did not have the full degree of strength that she had prior 
to it; that there was nothing abnormal in her condition 
which witness noticed; that the drinking was more notice¬ 
able after she came back from the operation and witness 
noticed that she had taken heavilv to drinking; that wit- 

ness last saw insured on the Saturdav before her death 

* 

about ten minutes to one o’clock; that witness remembered 
asking insured if 1 she was going in the country with Mrs. 
Miller and insured said she was not and that “it is such 
a warm afternoon it is too bad that vou are not leaving 
town.” 

On re-direct examination witness stated that she knew, 
ever since she knew Mrs. VanLear, Mrs. VanLear would 
take a drink, but it was noticeable in the last six months, 
and that she did not after insured operation notice any 
change in insured’s physical condition so far as worry is 
concerned. 

Dr. Richard B. Thibadeau, a witness for the defendant, 
testified that he first saw the insured on May 10, 1931; that 
he had occasion to participate in an operation performed 
on insured; that insured was another doctor's patient, and 
inasmuch as the other doctor was ill and witness was look¬ 
ing after his practice, witness was called in to attend Mrs. 
VanLear professionally. 

Thereupon counsel for plaintiff objected to the admission 
of the testimonv of Dr. Thibadeau, as to anv knowledge 
of facts which he acquired by reason of his professional 
relationship with the insured. Whereupon counsel for the 
defendant contended that such testimonv was admissible 
by reason of a provision purporting to waive this privilege, 
contained in the application forming a part of the policy. 

Dr. Thibadeau was permitted to testify, over the objec¬ 
tion and exception of the plaintiff, as follows: 

That he saw the insured daily during the whole time that 
she was in the hospital and after leaving the hospital until 
June 26, 1931, when he discharged her as recovered; that 
he next saw her July 18, 1931, at his office, when 
19 she was suffering from a quincy sore throat; that he 
saw her in bed at her residence on July 19th and 
there was no improvement; that he lanced the throat ab- 
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scess on July 20th and last treated her on that account on 
July 21st; that at that time he advised her to hajce her 
tonsils removed, but no time was set; that the next time 


he saw her was on the evening of September 12, 19 


31, be¬ 


tween 5:30 and 8 o’clock, and this was the last time he 
saw her; that Mrs. VanLear came to ask him on that dav 
if there was any hurry about having her tonsils out and 
how long it would be safe to wait; that she explained she 
had been through quite a lot of surgery and had los^: quite 
a lot of time from her work, and it had cost her c^uite a 
lot of monev and she wanted to know if it would be all 
right to wait for a while and he told her “yes, that it was 
not an emergency at all, but that she should hate her 
tonsils out at her earliest convenience, due to the infec¬ 
tion she had had prior to that time”; that witness did not 
prescribe anything additional for her at that time; that 
Mrs. VanLear’s physical condition was fairly good; that 
she had gotten over her abdominal operation very well 
and her throat had cleared up but mentally she wasj some¬ 
what depressed according to the impression that witness 
gained from her general attitude; that witness at no time 
prescribed the use of lysol for the insured. 

Upon cross-examination witness testified that he dis¬ 
charged insured on June 26, 1931, as recovered, and at 
that time had a conversation with her about going back 
to work and gave her such a certificate; that witness next 
saw insured on July 18, 1931, about a little abscbss on 
her tonsil, which abscess he punctured two days loiter to 
let the pus out; that at that time he advised insured that 
at some future date she ought to have her tonsils removed, 
but did not fix any definite time; that at that time insured 
told the witness she would come back at some future time 
and make the necessary arrangements, and this \\|as the 
understanding she had when she left his office in July; 
that she next came in pursuant to the understanding he 
had with her, in September, and he told her that there was 
no emergency or hurry about having her tonsils rejnoved, 
and that there was nothing acute about her condition, but 
that she might just as well have them out Ijecause 
20 it had to be done; that there was nothing which wit¬ 
ness observed about insured’s condition or anything 
that she said, or anything that she did on the evening of 
September 12, 1931, when witness last saw insured, that 
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caused witness to think that she was abnormally de- 

•/ 

pressed; that witness is a psychiatrist; that if a person 
hears bad news then, in terms of psychiatry, the re-action 
from what is normalcy is depressive and such is the re¬ 
action if one is informed he has to have a tonsil opera¬ 
tion; that in a psychiatric sense witness considers an emo¬ 
tional state of unhappiness as one where there is nothing 
in the environment to cause unhappiness; that witness does 
not consider that this was psychiatric; that witness con¬ 
sidered insured’s depressive re-action normal for what she 
had been through; that there was not anything that in- 
sured said or did, or that witness said to insured, on the 
occasion, that would cause insured in the opinion of wit¬ 
ness to commit suicide; that insured said nothing to wit¬ 
ness that led him to belieye that she intended to commit 
suicide. 

On redirect examination, counsel for defendant qualified 
the witness as an expert to testify as to the effect of lysol 
when taken internally, and witness further testified that 
the effect of lysol taken internally depends on some fac¬ 
tors, whether the patient has had a full meal, whether or 
not he has yomited; that the tendency would be not to vomit 
because the general reaction of lysol is to paralyze and 
destroy the tissues and mucus lining of the mouth, the 
esophagus, and the stomach; that in addition to this con¬ 
dition there would be a corrosive action—destruction of 
tissue; that this corrosion, like some acids, would burn; 
that it would destroy the superficial tissues and the nerves 
ending in those tissues would become paralyzed; that the 
systemic effect of absorption is to paralyze restoration 
and circulation; that death usually results from paralysis 
of circulation; that just what amount of absorption would 
be necessary, witness could not say; that depending on the 
general condition of the patient at the time, whether he 
has a lot of food in his stomach, it might be as much as 
a dram or a teaspoonful might cause death, and on the 
other hand an ounce might cause death; that witness would 
say that an ounce immediately could cause death 
21 without any immediate treatment; that if as much 
as two ounces were taken, it would kill in almost 
every instance if;there were no immediate treatment; that 
is where the patient drinks it and there is nothing done 
about it; that food in the stomach would have a tendency 



FRANCES LUCILLE MILLER, ADM’x, &C. 17 

to slow ujd the effect of the absorption; that this would 
slow the absorption from the stomach but of course even¬ 
tually it would get into the stomach and death would be 
just as liable but not so quickly; that lysol has about the 
same effect as carbolic acid; that they are both phenol, but 
it would probably require a little more lysol to cause death 

than carbolic acid as lvsol is a little weaker. 

* 

On recross-examination the witness further testified, on 
being shown what witness identified as about a six ounce 
water glass, that approximately one ounce (as indicated) 
could be swallowed in one gulp; that the mucus membranes 
go down into the esophagus first and then into the stomach; 
that they pass the larynx too; that the effect of lysol is to 
burn these vital organs and is sufficient to destroy Speech 
after absorption; that it does not go through the larynx; 
that lysol produces a stupor or an internal paralysis; that 
when it is first taken there is the burn, which mav be severe 
enough to start actual peeling of the flesh itself, so that the 
flesh will slough off: that you then have a weakening pi the 
muscles and legs and a general paralysis; to such an extent 
that the person who takes it goes into a complete state of 
collapse; that following the stupor the patient goes into a 
coma; that there possibly are cases where even on small 
quantities taken the coma may ensue in ten secondsj after 
it is taken, but witness stated that he was not an authority 
on that, but this depends on the condition of the patient; 
that it goes very quickly; that the patient does not become 
absolutely helpless immediately upon taking it, but the 
stupor comes over him; that sometimes a period of collapse 
follows, and then coma follows the collapse and death fol¬ 
lows that. 

On redirect examination the witness testified that he 
doubted if death would ensue in less than ten (10) minutes; 
that the ability of the person taking lysol to move from 
place to place within seconds or minutes after taking it 
would depend upon what effect the poison had had 
22 upon the person, and this would not be the sa^ne in 
all cases. 


3—6448a 
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Dr. Israel Baker produced the “Poison Register” of his 
drugstore at 701 Kennedy Street, X. W., which was received 
in evidence as defendant’s Exhibit Xo. 2, and testified that 
said register contains an entry dated September 12 and pur¬ 
ports to show an order from Mrs. VanLear by phone of 
lysol; that there are no poisons that a registered druggist 
cannot sell to patients; that the entry in question is in Dr. 
Tayloe’s handwriting; that Dr. Tayloe was employed on 
September 12, 1931, by witness, as a relief druggist and 
served from 12 until 6 o’clock on that day; that two (2) 
ounces of lysol taken internally by a person would result in 
death: that the amount necessary to result in death would 
be dependent upon the condition of the patient, whether on 
an empty stomach or full stomach, or as to the condition of 
the patient taking it; that there would not be any specific 
amount that you could set to sav “so much would be a 
deadly poison” or “so much would not be”; that the entry 

phone 

referred to is “9.12, Mrs. VanLear, A 5121 Kan. Av., 3 oz. 
lysol (ditto marks appearing immediately below the word 
‘disinfectant’ in the line above) Tayloe”. 

On cross-examination the witness testified: 

That the entry just preceding the one in question was also 
for lysol; that preceding entries on the same day were “ly¬ 
sol, lysol, tincture of iodine”; that the entry made in the 
book might have been 5121 Kansas Avenue, or 5122, or 
5124; that the effect of lysol if taken internally is similar 
to the effect of carbolic acid, but carbolic acid is more con¬ 
centrated; that the designation by druggists of “c. c.” re¬ 
fers to cubic centimeters; that there are about 8 c. c. or 
sixty drops to a teaspoonful; that about four teaspoonful 
in a six ounce glass (indicating) would come up to about a 
quarter of an inch on the glass (indicating) and that amount 
of lvsol would be sufficient to produce death immediately; 
that four teaspoons constitutes a half ounce; that two 
ounces of lysol would by all means be sufficient to cause 
death if taken internally; that a half ounce is just a good 
size swallow. 

* 

Dr. R. B. Tayloe testified that he was a registered phar¬ 
macist and that he was on duty as relief pharmacist 
23 at Dr. Baker’s drug store on the afternoon of Sep¬ 
tember 12, 1931, and that the entry of sale identified 
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bv Dr. Baker as being in witness’ handwriting: was in fact 
in the handwriting of witness; that the entire entry is in 
witness’ handwriting with the possible exception ()f the 
word “phone”; that he is not sure about that portidn and 
did not as' a rule enter or write “phone” on an order; that 
he has no recollection as to the word being put there; that 


the next column indicates “5121 Kansas Avenue” 


that 


succeeding columns are “three ounces”, “lysol”, “disin¬ 
fectant”, and witness’ signature; that witness could not 
identify the voice that came over the telephone; that it was 
a woman’s voice and she gave the name he entered in the 
registry; that witness remembers the person placing the 
order over the telephone ordered some ice cream, also a 
small bottle of Ivsol—three ounces of lvsol; that witness 
filled the order and simply sent it out by the porter ai|d col¬ 
lected for it; that the effect of two ounces of lysol if taken 
internallv would be fatal. 

On cross-examination the witness testified that the symp¬ 
toms following taking of lysol would be first, disturbance of 
respiration; that considerably less than two ounces of lysol 
might cause death, and under certain conditions half an 
ounce might cause death; that the equivalent of an ordinary 
swallow is approximately half an ounce, but this would de¬ 
pend a good deal on the person in each case; that witness 
is certain that the person who made the order over the tele¬ 
phone gave 5121 Kansas Avenue as the address; that he is 
equally certain about all of the entries, and there can be 
no mistake about them; that he does not know when the 
word “phone” was written in there, and is not surfe that 
it is in his own handwriting, and does not know who put 
it there; that it may have been written in three days after 
September 12, when an inspector called; that witness does 
not remember what he was doing at the time he received 
the order; that he does not remember anything in the way of 
work that he was then engaged in; that if he was waiting 
on some other customer and the telephone rang, he would 
have answered the telephone; that witness does not remem¬ 
ber how manv persons were in the store on that evening 
or what he was doing at that time; that the last deadly 
poison which he had sold to a customer prior to this order 
over the telephone was lysol; that he did not ipake a 
24 mistake in taking the address 5121 Kansas Avenue, 
X. W., over the telephone; that there is nothing on 
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the book to indicate how long* the sale ahead of the VanLear 
sale took place; that it might have been a long time or a 
short time, but the sale immediately preceding, entered on 
the register, was of lvsol, and the address for that sale was 
5307 Fifth St., N. TV.; that the person who placed the order 
over the telephone stated that she desired to use the lysol 
as a disinfectant; that when he filled the order he handed 
it to the colored porter, whose name lie thought was George, 
to be delivered: that the telephone order was impressed 
upon his memory by his conversation with the Narcotic 
Inspector the following day. 

George Edward Janey, colored, testified that he was 
employed at Baker’s Pharmacy, on September 12, 1931, 
and that on that afternoon Dr. Tayloe handed him a pack¬ 
age of lysol and ice cream, addressed to someone named 
44 Van something” which lie delivered to a woman about 
28 or 30 years of age at a house in the 5100 block of Kansas 
Avenue, X. AY.; that his full hours of work on that after¬ 
noon were eight until five-thirtv; that the house to which 
he delivered the package was on the east side of the street 
and he is positive of that; that Kansas Avenue runs north 
and south; that the matter was impressed on his mind by 
his conversation with two detectives at the store the fol¬ 
lowing dav. 

On cross-examination, the witness stated his best recol¬ 
lection was that he made the deliverv about 3 o’clock in the 
afternoon and further testified that he delivered the pack¬ 
age to the address given him by Dr. Tayloe; that on this 
delivery he had only one package to deliver and when it 
was given to witness to deliver it was wrapped up with the 
name and address on it and he did not wrap it up and did 
not know what was in it. 

On redirect examination, the witness stated he knew Mrs. 
VanLear at the time he made the delivery, but that he had 
forgotten her name; that he had made a number of deliver¬ 
ies to her prior to that date and he knew where she lived 
without looking at the address on the package; that he knew 
this lady’s name and it sounded like 44 VanLear” and that 
the lady about whom he is testifying to whom he made the 
delivery lived on the east side of Kansas Avenue and he 
could not be mistaken about that. 
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Dr. John Sheridan Arnold stated that about 3 o’clbck in 
the morning of September 13th, he was taken to 5124 Kan¬ 
sas Avenue, X. IV., by a policeman and he found a lady, 
who he later learned was Mrs. Van Lear, lying in bed 
25 on the second floor; that he examined her an^ pro¬ 
nounced her dead; that her face was flushed iind he 
noticed a burn on her lip and chin: that he noticed aj great 
odor of lysol about the body; that she had some clothing on, 
but he did not remember of what nature. 

George R. Browning testified that he was a member of 
the Metropolitan Police Force and on the early morning 
of September 13th, 1931, at about 1:45 o’clock, he was 
attracted to the residence at 5124 Kansas Avenue bvf hear- 
ing the Fire Rescue Squad and police cars running! while 
he was on his beat a square away and went there anjd into 
the house; that there were several officers there; that he 
went up to a back bedroom on the second floor, where he 
found a ladv lving in bed with burns about her mouth and 
neck: that when witness went into tlie house there were 
several other officers there; that the voung ladv was lving 
on the bed just inside the sleeping porch, which bed was 
on the left side of the room as witness entered; that she 
was burned about the mouth and down her neck; that 
officers Cheeney, Kenney, Jenkins and Talbot were also 
there; that witness went into the bathroom with Officer 
Cheenev where thev found a bottle of Ivsol with a small 

%/ 4 4 

amount in the bottom sitting near the radiator; that there 
was as much as an inch from the bottom (indicating) of the 
liquid still in the bottle; that the small lysol bottle jvas in 
plain view in the bathroom; that there was a small sleeping 
porch there and just outside the door witness pickecl up a 
glass and smelled it and smelled lysol; that witness did not 
notice any lysol spilled except that spilled on the lady’s 
face and neck; that witness did not see any on the sheets; 
that witness was there, he presumes at a quarter of two and 
was in the house until about quarter to four; that lie was 
told to stav there until the coroner came; that Dr. Arnold 
was sent for shortly after the Fire Rescue Squad got there 
and came and examined the body in the witness’ presence; 
that the woman was just lying there, apparently dead, and 
he judged she was just laid back; that the bed clothes were 
up on her body about that far (witness indicating about 
shoulders) when witness saw her. 




22 


NEW YORK LIFE INSURANCE CO. VS. 


On cross-examination witness testified that it was about 
1:45 o'clock when he went in the house and that lie was 
there an hour and a half or an hour and three quarters; 

that the ladv had some clothes on. but he did not make an 

•/ * 


extended examination; that he could not say whether it was 
a nightgown or not; that he does not know how long the 
sheet had been up on her or who pulled it up; that he 
26 does not know whether or not she had stockings or 
shoes on; that when the doctor went in the room he 
went out; that the burns were across her chin and some 
down around her neck; that the woman had not thrown up 
or anything on the bed and he never noticed anything dis- 
colored about the mattress; that the partially empty bottle 
which he found in the bathroom was labeled lvsol; that he 
never looked in the medicine cabinet to see if there were 
anv other bottles in there; that he never looked in the linen 
closet to see if there was another bottle of lysol there; that 
he was there right after the Fire Rescue Squad, and got up 
the stairs right behind them; that he would judge that 
there were three or four men in the Fire Rescue Squad who 
were there; that he was standing on the corner right below 
there and saw the Fire Rescue Squad going there; that 
they came and went up the steps and he went up behind 
them; that he did not go to the bathroom first; that he went 
to the bedroom first; that there was no hunting for lvsol 

c? « 


until the Fire Rescue Squad said “get a doctor”; that he 
did not find any suicide notes around; that he did not find 
anybody who said there was a threat that the deceased was 
going to take lysol; that he did not make any inquiry to 
ascertain whether or not the deceased was in any financial 


difficulties; that there was a light burning upstairs when 
he went up; that he would not swear that the water was 
running in the bathroom when he went into it; that four or 
five other men went up ahead of him; that the water was 
not running in the bathroom when he went in; that Dr. 
MacDonald, the coroner came that evening; that witness’ 
recollection is very clear that Dr. McDonald came to the 
house between two and four o'clock that morning and came 
in; that he did hot remember seeing a pint bottle containing 
a white liquid which counsel for the plaintiff exhibited to 
him. 


On redirect examination! the witness further testified 
that when you come up the hallway, the bathroom is right 
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across the steps and then you come across the back} of the 
bedroom; that the bedroom is about 7 or 8 feet fijom the 
bathroom; that the back porch opens from this bedroom, 
and the bed was off to the left and the door to tile back 
porch was more to the right side of the room; that from 
the foot of the bed to the door would be approxi- 
27 mately six feet; that from the position where the 
bed lay to the place where the glass was foupd was 
approximately nine or ten feet; that from the middle of the 
room where the bed was found to the place in the bathroom 
where the bottle of lysol was found would be approximately 
fourteen feet. j 

On recross examination the witness further testified that 
the bathroom was across the hall from the steps and you 
face into the bathroom; that there may have been a Window 
between the bedroom and the sleeping porch, but that the 
glass which the witness picked up was not on any ledge or 
window. 

Frank E. Kenney testified that he was a member of the 
Metropolitan Police Force and had been connected with the 
Sixth Precinct for six and a half years, which inducted the 
year 1931; that on September 13, 1931, he answered a call 
from the precinct to go to a residence in the 5100 bfock of 
Kansas Avenue; the Officers Browning and Cheenejr were 
there ahead of him; that on arrival he went upstair^, look¬ 
ing around, and noticed Officer Browning holding a water 
glass in his hand; but witness did not examine the glass and 
did not notice anv odor; that witness noticed a dead woman 
lving on the bed in the back room; that she was burned 
about the mouth; that on the side of the pillow there was 
vomit which witness noticed; that her head was turped off 
to the side; that in 1931 there was no such number ajs 5121 
Kansas Avenue, X. W.; that there was a park on that side 
of the street and no houses there. 

On cross-examination witness stated that the Dfficer 
Browning who was at the house when witness arrived was 
Officer George P. Browning who previously testified in the 
case; that Officer Browning was there at the time of the 
existence of the conditions about which this witness has 
testified; that witness observed that the dead woman was 
burned about the neck and about the breast; that he saw a 
stomach content on the bed; that he arrived on the scene 
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at about quarter of two and remained there until about 
quarter after eight the following morning; that Dr. Mac¬ 
Donald, who was; the Deputy Coroner, did not come there 
during the course of the night; that during the entire time 
that he was there nobody from the Coroner’s Office came; 
that the only physician who came was Dr. Arnold; that wit¬ 
ness did not see anv suicide notes: that he did not see the 
pint bottle containing a white liquid which was ex- 
28 hibited to him by counsel for the plaintiff; that he 
did not remember seeing anything in the glass which 
Officer Browning was holding; that when you came into the 
house the stairs from the first to the second floor are along 
the south wall or to your left as you come up the steps; 
that coming up the steps if you turned to the right then left 
and continued ahead you would go right into the little hall 
room in which was the three-quarter bed on which lay the 
bodv; that there was a bureau right along side of the 
bed as witness remembers seeing it. Witness further testi¬ 
fied 4 ‘that the body was like on this side (indicating) and 
here was the bureau, and the window was in back”; that 
there was an interior opening beween the hall bedroom and 
the sleeping porch which was immediately in the rear of 
the bedroom. Upon being asked if “This glass was on that 
ledge there?”, witness replied, “That is where Browning- 
had the glass”; that the dead woman was in her under 
clothes and not her night or street clothes; that witness did 
not make anv investigation to find out if she was in anv 

financial difficulties or in anv domestic difficulties of anv 

* » 

sort, or what her condition of health was, or what she had 
been doing on the evening prior to this occurrence; that no¬ 
body made any such investigation in the presence of wit¬ 
ness. 

On redirect examination, witness testified that he never 
saw the glass before Officer Browning had it in his hand. 


Howard A. Cheeney testified that in 1931 he was con¬ 
nected with No. 13 Precinct, which included the jurisdic¬ 
tion of the 5100 block of Kansas Avenue, X. W., and that 
on the early morning of September 13, 1931, he went to a 
residence in said block, to house No. 5124 on a radio call; 
that he was acting sergeant that night and was accom¬ 
panied by his driver, Officer Deener; that when he arrived 
at the house there were no officers there ahead of him; 
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that he was the first officer to arrive and got there the ^arae 
time as the rescue squad; that they sa y a lady on the bed 
in the back room upstairs; that she had on her night clothes 
or teddies and it looked like she was preparing to go to 
bed; that there were no covers on her at the time; that wit¬ 
ness noticed some black spots on her chin and on her breast 
that looked like where she had been burned; that witness 
made a first class investigation and turned his in- 
29 vestigation over to Officer Talbot; that he s^w a 
water glass in the hands of Officer Browning ;| that 
the glass contained a dark substance of some kind, but wit¬ 
ness does not know what was in it; that witness thinks 
it was probably half a teaspoonful; that witness snielled 
the glass and it had a strong odor of lvsol; that he deflected 
the same odor in a bottle in the bathroom; that Officer 
Jenkins, he believed, found that bottle; that witness saw 
the bottle in Officer Jenkins’ hand; that witness did not ex¬ 
amine the bottle; that when witness saw it it wasj half 
empty; that Officer Jenkins held it up and witness looked at 
it; that there was no other officer in the room ahead of 
witness; that the members of the Rescue Squad were up the 
steps when he and his driver arrived, and they went right 
behind the Rescue Squad; that there were three men in the 
Rescue Squad; that Officer Browning came around a few 
minutes later; that he did not have any conversation with 

7 v 

anv of the residents of the house. 

On cross-examination the witness testified that he did not 
recollect when he first heard about this occurrence; that the 
officers run in a radio car around the whole precinct and 
witness cannot remember where they were when they re- 
ceived the call; that thev mav have been out to the District 
Line on the west end or it may have been out to Rock CjTeek; 
but they got there about the same time as the Rescue Sjiuad; 
that the territory of witness’ police precinct extended from 
Buchanan Street to the District Line north and the south 
end would be in the 4600 block, and then extended north to 
the District Line between Takoma Park, D. C., and Takoma 
Park, Maryland; that the precinct is on Nicholson Street 
between 13th and 14th Streets; and extends running east 
following Eastern Avenue around the Ridge Road andj Rock 
Creek Road; that the call to which witness was responding 
was a response to the announcement that the Rescue Squad 

4—6448a 
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had gone to that address; that they got there about the 
time the Rescue Squad arrived and they saw them going* 
into the house; that thev were getting out of the car at that 
time and followed the Rescue Squad in; that witness and 
his driver went up first and Officer Browning did not come 
up directly behind the Rescue Squad; that it was three 
minutes after the Rescue Squad, witness and his 
30 driver went upstairs before officer Browning came 
to the house; that there was a light on in the bath¬ 
room; that the woman did not have shoes or stockings, 
street clothes or night clothes on, but was in her dav under- 
clothes; that witness did not remember seeing in the room 
a pint bottle containing a white liquid which was exhibited 
to him by counsel for plaintiff; that witness made no investi¬ 
gation to find out whether or not there was another lysol 
bottle there and did not make any investigation of the con¬ 
tent of any bottles; that when the lysol bottle was found 
witness reported iit, turned it over to the other officer and 
made no other investigation; that they were not there over 
five minutes, although it might have been a little longer 
than that; that witness did not see anybody from the 
Coroner’s Office while he was there; that witness did not 
look in the linen closet at all; that the bodv of the woman 
was Iving there without anv covers on it when he arrived 
and the Rescue Squad covered her up; that there was no 
sheet drawn up over her shoulders and they covered her up 
after they got there. 


On redirect examination the witness testified that the 
Rescue Squad arrived there a few seconds ahead of the wit¬ 
ness; that there was not any one in the room beside the 
Rescue Squad when witness got there; that the body was 
lying—the head facing east and west on the bed there in the 
room; the bodv was on the left-hand side; the bodv was 
more in the left than in the center and the lady’s head was 
turned on the side facing the north; that there were some 
pillows on the bed but witness cannot recall that her head 
was on the pillows; that she was lying lengthwise on the 


bed. 


Robert B. Tolbert testified that on September 13, 1931, he 
was connected with the 13th Precinct, subsequently changed 
to the 6th Precinct, and on emergency call at the station 
house; that he went to the scene in response to an emer- 
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gency call received at the station house, arriving there not 
more than a minute ahead of the Rescue Squad; that when 
he arrived at the house in the 5100 block of Kansas Avenue, 
there were not any other officers ahead of him, and tye was 
the first one there; that he went into the house firsf; that 
he went up to the second floor and in the back bed- 
31 room found a woman on the bed, laying unconscious; 

that he does not suppose that more than a minute 
elapsed before the other officers or the Rescue Squac. came 
into the room; that he does not recall who admitted him 
into the house; that when he went into the room upstairs 
there was a voung ladv there; that he does not recall 
whether or not she was the one who let him in and dqes not 
recall whether or not when he went upstairs the lacy was 
still upstairs or at the front door; that she was there in the 
room with him; that he saw a lady in bed with burnsj about 
her mouth; that she was lying there on the bed on her) back; 
that she was lying lengthwise on the bed; that he dqes not 
recall what sort of clothing she had on; that there were 
some red marks on her bodv—looked like they were blisters 
or burns around the mouth; that he did not notice any odor 
in the room and made no investigation about the room or 
the house; that he was there just a very short time—just 
long enough to get a report of the accident, as to who found 
the woman in that condition and the cause of it; that Offi¬ 
cers Kenney, Jenkins and Browning were there when he 
left; when he found out the information he made inquiry of 
a young ladv whom he saw in the hall and whom he believed 
to be a niece of the deceased; that he received his informa¬ 
tion from her. 


On cross-examination the witness testified that the Fire 


i 


Rescue Squad is on duty at all times and is subject to imme¬ 
diate call; that Officer Browning did not go into the house 
ahead of witness; that Officer Kenney did not go into the 
house ahead of witness; that the driver of Officer Kenney’s 
car did not go into the house ahead of witness; that l^e does 
not know who the driver of Officer Kenney’s car waf; that 
when he got to the house the Rescue Squad had not arrived 
and had not gone up the steps first; that the woman lying 
in bed had her head on the side; that the young lady whom 
he saw in the house and referred to as the niece of t}he de¬ 
ceased he identifies as Mrs. Gravatte; that there was a 
stomach content or vomit in the bed which he noticed; that 


i 
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the burns which he has described extended from the corner 

of the mouth; that he would not say that they extended on 

her breast also; but thev mav have; that he has testified 

* * 

to all of the investigation which he made; that when 
32 he arrived at the house there was just a slight bit of 
life in the woman’s body, and he sent for the 
physician. 

On redirect examination the witness testified that he was 
there when Dr. Arnold arrived; that as soon as the Rescue 
Squad arrived he turned the situation over to them and left 
and went to the station house to make a report; that the 
woman had not bben pronounced dead when lie left. 

On recross-examination the witness testified that he never 
saw Dr. MacDonald, the Deputy Coroner, there at all. 

Counsel for the defendant then introduced in evidence a 
three ounce bottle, similar to the type identified by several 
of the witnesses, for the purpose of having in evidence what 
purports to be a liquid identical with what the witnesses 
said they found that night, particularly with respect to 
color and odor and at the request of the counsel for the 
defendant, the Court smelled the liquid contained in the 
bottle so introduced in evidence, the Court stating “ there is 
no difficulty about getting an odor.” Counsel for the plain¬ 
tiff agreed that said bottle introduced in evidence was simi¬ 
lar to the bottle in question. 

Thereupon John C. Dalglish testified for the defendant 
that he was a Detective Sergeant connected with the Metro¬ 
politan Police Force and was on the Homocide Squad in 
September, 1931; ; that he had occasion to investigate the 
death of Mrs. Edna T. VanLear; that he knew Mrs. Van- 
Lear, and also knew her husband, Gordon VanLear; that he 
went to the scene of the death some time in the afternoon 
of the Sunday immediately following Mrs. VanLear’s 
death; that he knew Mrs. VanLear for approximately three 
or four vears before she died, and knew her husband about 
the same length of time; that he knew Gordon VanLear very 
well; that Gordon VanLear worked at a wholesale fish 
house on witness’ beat; that he had been in the company of 
Mrs. VanLear especially on one occasion when they spent 
the Fourth of July with witness and his wife and others at 
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a bay resort; that Mr. VanLear died approximately a 
month after his wife. 

I 

Thereupon the defendant announced that the testimony 
of this witness concluded the defendant's testimony, 
33 whereupon counsel for the plaintiff moved the Court 
for a finding* of fact in favor of the plaintiff, and said 
motion was argued by counsel for both the plaintiff and the 
defendant. 


Thereupon the Court announced that he would ov 


the plaintiff’s motion and hear plaintiff’s rebuttal 


rrule 

testi- 


nionv. 

* 


Charles B. Miller testified that he is a supervisor for the 
C. & P. Telephone Company and from May, 1931, |to the 
present date has lived at 5124 Kansas Avenue, X. IV., which 
address is on tlie west side of Kansas Avenue; that he is 
the husband of Frances Lucille Miller, the plaintiff, who is 
here present in Court, and that witness’ said wife is tlie ad¬ 
ministratrix of the estate of his deceased sister-in-law}; that 
he is the father of Frances Louise Gravatte, whose| name 
in September, 1931, was Frances Louise Miller, an|l who 
has since married: that from May, 1931, to Septemberj 1931, 
witness’ wife, daughter, sister-in-law, and himself weire the 
residents at his said home; that the decedent had live^l with 
witness about twentv vears; that there were seven rooms in 
the house and that decedent occupied the back bedroom over 
the kitchen, which is right at the end of the steps; that 
there is a small porch in the rear of that bedroom, large 
enough to put a cot on; but it was never used for a sleep¬ 
ing porch; that in September, 1931, it was just used t<j> keep 
a trunk on, and his sister-in-law used to sit out there jin the 
evening; that on the afternoon of September 12, 1931, he 
first saw his sister-in-law about 1:30 in the afternoon at his 


house: that he came home for lunch and she had also come 
home for lunch, he having arrived home first; that lfe did 
not see her in the morning before she left, but when lie did 
see her about 1:30 P. M. she was in a normal state of mind, 
and he did not notice anything out of the way with her; that 
she was right cheerful and pleasant and he was talking with 
her and asked if she wanted to go to the country, and she 
said she did not care to go; that witness talked wil;h his 
sister-in-law at lunch time and saw her about an hour!; that 
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lie did not notice anything in her conduct to indicate that 
she was not feeling* well or that she was depressed or de¬ 
jected or anything of that kind; that, witness and his wife 
went to the country that dav but left their daughter in the 
care of the insured: that witness asked the Insured if she 
would go to the country with them—that thev were 
34 going awav for a week and that she could go down 
and come back with witness’ brother-in-law on Sun¬ 
day afternoon but the Insured said ‘no’ as she had planned 
to do some irohing and washing in the afternoon and 
planned to go to the ball game with her husband the follow¬ 
ing day and witness said ‘all right, it is all right with me 
if you want to do that *; that witness heard the Insured state 
to Mrs. Miller that the Insured would take care of their 
daughter while Mrs. Miller was away; that on that after- 
noon they left, and Insured told witness and his wife they 
would not haue to worry that she, the Insured, would take 
care of their daughter and look after her; and they went 
away and left their daughter in charge of the Insured; that 
this conversation was about 1:30 o’clock; that witness did 
not see his sister-in-law again until about ten o’clock on 
Sunday morning, the 13th, at which time she was dead; 
that when he did see her he found that her mouth and also 
the side of her breast were severely burned; that the 

coroner did not come there until ten o'clock Sundav morn- 

* 

ing. Thereupon it was stipulated between counsel that the 
Coroner at the time stated in the certificate was Coroner 
Nevitt. Witness further testified that the bed linen had a 
burned spot on it and so did the mattress; that witness’ 
sister-in-law had not been drinking that day before they left 
to go to the country, and not any that week, so far as he 
could detect; that usually when he was home she did not 
do these things; that always she would drink week-ends that 
witness was a\Vay; that she was usually on her good be¬ 
havior when witness was home. Thereupon witness identi¬ 
fied the pint bottle, shown by plaintiff's counsel to the vari¬ 
ous witnesses for the defendant, which contained a small 
cpiantity of white liquid having the odor of synthetic gin; 
that one of the officers stated that it had that odor; and 
further testified that he found the bottle in the bedroom 
where the body was directly after the coroner was there, 
after he let witness in the room; that prior to that time they 
would not let witness in the room; that the bottle was found 


FRANCES LUCILLE MILLER, ADM’x, &C. 


31 


in the room where the body was; that until that fime a 
policeman was on guard and nobody could get into the 
room: that as soon as witness got into this room he! found 


35 


the bottle sitting* on the window sill at the 
that the liquid was in it when he found the 
and he identifies the bottle: that he immediate 


[porch; 
bottle 
7 took 


it downstairs and kept it in his cellar on a shelf; t|hat he 
knows this is the bottle because he put the paper arciund it 
so that nobody could touch it, and wrapped it up; tlhat he 
brought it from the shelf to counsel for the plaintiff and 
left it at counsel's office; that he put a sticker on it atjhome. 
Thereupon Mr. Julian T. Cromelin, testified on beljialf of 
the plaintiff, that he was one of plaintiff’s counsel and 
recognized his initials on the paper on the bottle and has a 
vague recollection that he initialed it at the time ‘:hat it 
was brought into the office of plaintiff’s counsel. There¬ 
upon Mr. Paul B. Cromelin, one of counsel for the plain¬ 
tiff, testified that the bottle was brought into the office of 
counsel for the plaintiff by Mr. Miller, with the young lady 
in the office and Mr. Julian Cromelin present, and thjat Mr. 
Julian Cromelin at the request of witness, initialed the 
bottle and witness put it in his drawer and retained it; that 
the bottle was in the same condition as when witness re¬ 
ceived it and that there was no change in its contents. 

Thereupon the bottle and its contents were received in 
evidence, over the objection and exception of the defend¬ 
ant, and the Court smelled the contents of the bottle. 

Thereupon Mr. Charles Miller resumed the stancj as a 
witness for the plaintiff and further testified that thb phy¬ 
sical condition of his sister-in-law was good so far| as he 

9 *■* I 

could observe, and that her mental condition was very] good. 


On cross-examination the witness testified that 1 


e left 


the home on the afternoon of September 12th, between 2 
and 2:30 o’clock and his wife left with him, and he returned 
home between 7 and 7:30 o’clock the next morning, after 
Mr. L. T. Gravatte, Jr., his present son-in-law, had come for 
him; that when witness last saw Insured on Saturdav she 
was in a pleasant state of mind—not an aggrevated state of 
mind; that of the twenty years Insured lived with wjitness 
Mr. VanLear lived at his house approximately 18 mofiths— 
the first 18 months of their married life; that they were 
married about in the year 1921; that Mr. and Mrs.i Van- 
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Lear were married about eight years before her death; that 
Mr. VanLear did not live at their home at any time 
36 subsequent to the first IS months of their married 
life: that witness saw him frequently subsequent to 
said period of 18 months at witness’ home; that he would 
come there possibly once a month, and sometimes once or 
twice a week, whenever he came around—there was no re¬ 
striction on his visits; that witness did not say that they 
had not lived together eight vears; that Mrs. VanLear lived 
with witness for some twenty years uninterruptedly; that 
Mr. and Mrs. VanLear left witness’ house and went for 
themselves; that the twentv vears that Mrs. VanLear lived 
with witness was not immediately prior to her death; that 
after the first 18 months of their married life Mr. and Mrs. 
VanLear moved for themselves and Mrs. VanLear came 
back to witness’ house about four vears after thev left, and 
was with them for about four years before she died, but 
that Mr. VanLear did not live there during that latter 
period; that on some occasions Mr. VanLear came to the 
house to deliver!fish which witness purchased; that some 
of these were visits to Mrs. VanLear and some were not; 
that witness was not at home all the time and does not know 
of his own personal knowledge how many visits a week 
or a month Mr. VanLear would make to witness’ home; that 
Mr. and Mrs. VanLear were not living together as man 
and wife. 

Leroy T. Gravette, Jr., testified that he was the husband 
of Mrs. Frances Gravette, niece of Insured, having become 
married since the death of Insured; that he called to see 
Frances, to whom he was then engaged to be married, at 
about 7:30 P. M. on Saturday, September 12th; that wit¬ 
ness went in and sat in the parlor, and shortly after he had 
been there Insured came down the stairs and sat at the 
bottom of the steps; that Frances went out and spoke to 
Insured a minute and then came back in the parlor and sat 
down with witness; that witness called out to Insured at the 
time, just speaking to her, and she spoke casually: that they 
just spoke about the weather or something; that witness next 
saw Insured about 12 o’clock that night or a little there¬ 
after; that witness and Miss Miller left the house and re¬ 
turned about 11:30 or 12 o’clock; that they left the house 
about 8 o’clock or a little thereafter; that when witness 
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and Miss Miller returned to the house they both kvent in 
and Insured called downstairs and told thejn there 
37 was some ice cream in the refrigerator, anjd when 
they asked if they should bring a dish up to jher she 
told them that she had already had some and that jslie did 
not want any more—for them to just go ahead andjeat the 
rest; that it was possibly a half an hour later wh^n they 
heard the water turned on in the basin in the bath room; 
that shortly thereafter Frances went upstairs to spe what 
the reason was for the water being left on—it was| a con¬ 
tinuous flow, and she came back and called to witness and 
he went upstairs and saw Mrs. VanLear lying on tjie bed; 
that she was lying on her back and was partly on the bed; 
that from her knees down she was extending over tike edge 
of the bed—in other words, she had fallen; that jvitness 
turned her over partly on her side and on her stomach and 
put her up—full length on the bed, then went back down¬ 
stairs and left the house and went home and went to bed; 
that witness knew that there was something wrong’; that 
witness thought she was intoxicated; that in the middle of 
the night witness called on the telephone and was told that 
there was something wrong and was asked to come back to 
the house; that witness had time enough to go to bpd and 
get to sleep before this call; that witness came back]to the 
house and did not go in because there was a greijt deal 
of excitement, but drove to the bay resort, about fiftvk miles 
away, got the Millers and brought them immediately ihome; 
that when witness turned Insured over there was evidence 
of nausea; that that was the reason he turned her over that 
she seemed to be intoxicated—seemed to be vomiting bad 
liquor; that as witness recalls it Insured was partly 
dressed; that when he tried to turn Insured over she seemed 
to try to sav something; that this was evidence bv the move- 
ment of her lips and by sound; that witness cannot recall 
what caused Insured to try to speak and does not rempmber 
whether Frances asked her any question immediately pre¬ 
ceding the effort on the part of the deceased to speak. 

On cross-examination the witness testified that when he 
arrived at the Miller home about 7:30 Insured and Frances 
had a conversation in the hall out of his presence ar|d im¬ 
mediately thereafter witness and Frances went out^ that 
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witness did not see Insured that evening at any time until 
called upstairs by Frances about midnight; that they 
3S had an engagement to go somewhere but witness does 


not recall where it was; that when witness and Fran¬ 
ces returned to the house Insured called from upstairs when 
thev first went in—sav within five minutes; that witness 
found the ice cream in the frigidaire but does not remember 
the amount; that it was in a container, possibly a pint or a 
quart; that witness does not remember the kind of con¬ 
tainer; that it was not in one of the frigidaire trays accord¬ 
ing to witness’ recollection that witness did not eat anv 
portion of the ice cream for the reason that it had partly 
melted, and witness did not take any of it upstairs; that 
according to witness’ best recollection he would judge that 
the water was running for about ten minutes before Fran¬ 
ces went upstairs, but that is just a guess; that as witness 
recalled it—he wouldn’t be sure—when he got upstairs 
Frances had turned the water off; that there was a light 


in the bathroom and in the bedroom when witness went up; 
that witness does not recall that there was anv light on the 
porch that night; that after seeing Insured witness did not 
make any investigation whatsoever of the room; that wit¬ 
ness did not look for anv bottles or anvthing of that sort; 
that witness did not notice anv odor of an unusual character 
in the room, and at the time was unfamiliar with the odor 
of lysol; that witness noticed particularly that the woman 
made a movement of her lips as thought she were trying to 
speak, when he went to turn her; that he noticed this move¬ 
ment of the lips just before he started to bend down to 
turn her; that witness was in the act of turning her over 

7 v? 

when he noticed the movement of her lips and heard the 
sound; that there was an audible sound, such as a mumble; 
that witness noticed that Insured’s lips seemed to be burned 
just slightly, that is, he noticed that they seemed of an un¬ 
usual color and looked out of the ordinary at the time he 
would not have said that they were burned; that witness 
did not notice any unusual marks about her face or about 
her chin or neck or the upper part of her breast or chest; 
that witness does know that she had vomited, but it was 
not until later that he knew she was scarred at all; that is, 
that it had taken any effect on her neck or breast; that wit¬ 
ness’ impression of things at the time and what happened 
later are changed; that later, when witness knew what ac- 
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tually happened, he knew differently; that witness 
39 left the house approximately fifteen or twenjy min¬ 
utes thereafter, after Frances had gone to heij room; 
that witness waited downstairs while Frances went up to 
her room and then left the house; that while witness was 
there, Frances helped him turn the body as well as he can 
remember; that she was in the room some of the tine that 
witness was not; that when Franees called him up there 
he would not sav that they were together in the robin for 
some little time—they were there for a short tim^; that 
Frances went back downstairs with him: that he waited 
at the foot of the steps while she went back up and went to 
her room; that Frances made no telephone calls while he 
was there; that Frances showed alarm about the condition 
they found in the room because she was slightly puzzled; 
that she inquired of witness what seemed to be the trouble, 
and he gave her his impression; that upon this expression 
of witness’ opinion this alarm of Frances subsided, pnd he 
went home. ! 

Frances Gravatte testified that she was twenty-three 
years old, and the wife of Leroy T. Gravatte, Jr.; mat on 
the afternoon of September 12, 1931, witness first saw her 
aunt, Mrs. VanLear, immediately when she came home 
from work; that she and her aunt said goodbye to her 
mother and father, and after they left she and her aunt 
went downstairs into the cellar and ironed; that the two of 
them staved down there together until about four o’clock, 
and about that time Insured went upstairs and did some 
things in her room and witness unpacked witness? suit¬ 
case in her room, which was just across the hall from In¬ 
sured’s; that she and Insured ironed some dresses; that 
Insured asked witness what she had been doing over the 
week-end, where witness had gone the week before, and was 
asking witness about her trip and witness told her she 
might go away the next day, and Insured said she was going 
to the ball game the next day with her husband, aiid she 
might go to church in the morning, and she was pressing her 
dresses for that cause; that while they were unpacking up¬ 
stairs, witness told Insured she would go downstairs <^nd fix 
a little supper for the two of them, and about five q’clock 
they had some supper; that Insured seemed to be gajy and 
very lively, in fact they were very friendly, telling all that 
they were doing; that witness asked her where she was 
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going and she said she was going to the ball game; 

40 that thev had a sandwich together; that thev had had 
dinner in the middle of the day together; that wit¬ 
ness did not notice anything of a depressed character about 
her aunt: that her aunt had been previously operated upon, 
but was doing verv nicelv and had told her that afternoon 

w * % 

that she might have to have her tonsils taken out, but that 

she was not worried about it at all; that her aunt did not 

say when she had planned to have her tonsils out—said she 

did not know; that then witness started dressing for her 

4 ‘date” and by the time witness had finished, her aunt came 

home about quarter of seven, having left the house about 

five o'clock; thatishe came upstairs and talked some more 

and asked witness where she was going; witness told her 

that she did not know; that she said she wanted to go to 

bed early and was beginning to undress then; that when 

Mr. Gravatte arrived her aunt came down in her kimono 

and sat on the steps and talked with them for a little while 

and told them that she had ordered some ice cream and 

things from the drug store; that witness told her that she 

would wait and get them for her, but her aunt said not to 

bother, that she would just sit down and wait for them; 

that thev were in a hurrv to go and as thev were leaving 

about 7:30, the boy with the package drove up and went up 

the steps, and that they went out for a ride and got back 

some where about 11 o’clock; that when thev came in the 

* » 

first thing her aunt did was to yell down the steps and tell 
them that there was some ice cream in the frigidaire; that 
her aunt had taken some out of the package and it was quite 
milky when they got it; that it was in a container, so they 
ate some, and they called up and asked her aunt if she 
wanted some and she said 4 no’ that she had had enough, so 
they went in the room and started talking; that about half 
an hour later witness heard the spigot running in the bath¬ 
room; that witnelss heard her aunt stumble like from the 
bathroom to the bedroom, and it kind of aroused her; that 
witness then went upstairs; that in the bathroom the light 
was on, but it was off in her aunt’s room; that witness im¬ 
mediately turned off the spigot in the bathroom and went 
into her aunt’s room and turned the light on and saw her 
lying there and asked her what was wrong with her; that 
she was lying on the bed—her feet were kind of on 

41 the floor, and she had her hand about at her neck, and 
she tried to talk but she had no speech; that witness 
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got a cold cloth and put it on her head and then called her 
husband, and he came up, but witness did not renjember 
exactly whether she went down and told him to com^ up or 
whether she called him up; but the two of them went up to 
the room and witness lifted her aunt and turned hejr over 
sidewise and then went on back downstairs, and while they 
were down there thev heard some kind of a grumble or 
something-, and then witness went back upstairs and got her 
night clothes and told her husband that she was afraid to 
stay there with her aunt, so witness’ husband took witness 
next door: that when witness went next door she kind of 
went to the back door—the two porches adjoin one another; 
that witness still kind of heard her aunt groaning a^id the 
neighbors told her to call another aunt out, because pos¬ 
sibly Insured had been poisoned, so witness called Mrs. 
Dechard up and waited for her to come, and when they did 
come they all went upstairs together and Insured was still 
lying on her stomach as they had left her, only shg must 
have vomited; that Insured’s face was all burned down her 
side, and neck down to her breast which was not likje that 
before, so it frightened witness and she ran downstairs 
and the next thing she knew the Fire Rescue Squad was 
coming; that her uncle Mr. Dechard called the Fire Rescue 
Squad; that Mr. Decharcl came with Mrs. Dechard after 
witness called him over the phone; that Mrs. Deehgrd is 
here today in court; that witness thought Insured had been 
poisoned because the neighbors next door told her it} must 
have been something to make her aunt sick—it was k^nd of 
ptomaine poisoning—something she had been drinkiijg had 
made her sick; that witness noticed a peculiar odor byt had 
never connected it up with being- lysol; that witness kgew at 
the time that in the past her aunt drank; that witnes^ knew 
at that time that Insured had been drinking some; th^t that 
is why witness left her; that witness would never ha^e left 
her and gone next door if she had not thought Insured 
might have been a little intoxicated; that what witness 
meant when she stated she thought Insured might hav^ been 
poisoned was that the neighbors thought she had gotten 
hold of some poison liquor which made her sick, and 
42 that is why witness called up; that after witness 
heard the water running in the bathroom she hiard a 
kind of noise like her aunt was stumbling from the: bath¬ 
room to her bed; that her breathing was a kind of a rattle, 
like you are trying to grab for your breath and coujd not 
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get it; that it was like somebody was snoring. Thereupon 
the witness gave to the Court an illustration of the sound as 
she heard it emanating from the throat of the Insured, and 
further testified that the sound kept up for a while, and 
that Insured was still doing that when witness left; that the 
neighbor next door where witness went wanted to know 
why she was coming in and witness described the way her 
aunt was acting, and that is why they suggested witness 
telephone Mrs. Dechard, and it took Mrs. Dechard ap¬ 
proximately an hour to come; that as soon as Mrs. Dechard 
came they went upstairs and found Insured as they had 
left her, lying on her side, and instead of being normal, she 
had been burned; that when witness first saw Insured and 
her husband had turned her over, she had not noticed any 
burns; that it tobk the Fire Rescue Squad about twenty 
minutes to get to the house; that witness did not make an 
examination of the room and did not find anything in the 
room; that the Fire Rescue Squad came first and then the 
officers followed; that all of them came up in the room; 
that there were about three in the squad and quite a few 
policemen—around eight; that witness did not notice what 
the Fire Rescue Squad did—witness was down stairs; that 
they sent witness downstairs; that there were about four 

•r 

men in the Fire Rescue Squad; that the police came right 
after the Fire Rescue Squad; that neither the Coroner nor 
anyone from his office got to the house until around ten 
o’clock the next day; that witness’ father had called up 
three or four times to get the Coroner there; that the 
neighbors called Mr. Gravatte back that night and he came 
back and then left to go down to the country to get witness’ 
people. 

On being further interrogated as to the position in which 
Insured was lying across the bed, witness testified that 
she had her hand up like that (indicating to the Court) 
and one hand kind of on her neck and her legs were a 
little bit off the bed on to the floor; that she was lying 
diagonally on the bed, and it was witness’ husband who 
changed her position, and this was changed to lengthwise 
on the bed and on her side; that witness’ aunt used 
43 listerine verv much; that she would use it before 
going to bed and always before going out; that there 
had been a bottle of listerine and also a bottle of cascara 
in the house, and that the listerine bottle and cascara bot¬ 
tle are about the same as the lysol bottle. Thereupon wit- 
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ness identified a listerine bottle and a eascara bottlej shown 
her by counsel for the plaintiff, which were about th^ same 
size and shape as the lysol bottle heretofore introduced 
in evidence and stated that those bottles were kept! in the 
medicine cabinet; that there was in the medicine Cabinet 
a similar size bottle formerly containing listerine, which 
was about the same size as the lysol bottle, and that there 
was a little listerine in the bottle; that Insured used lis¬ 
terine before retiring at night and in the morning before 
going to work; that witness and Insured both used cas- 
cara as a cathartic and kept it in the house together; 
that the listerine bottle, the lysol bottle and the cascara 
bottle were kept in the same medicine closet; that there 
was another bottle of lysol in the house that same night; 
that there was a bottle of lysol in the bathroom; tha" there 
was a pint bottle of lysol kept in the linen closet; that the 
pint bottle of lysol, kept in the linen closet, had beer, there 
at the house for months and months; that Insure^ knew 
that this pint bottle of lysol was there; that witness had 
seen Insured take the pint bottle of lysol to her room and 
put it back there in the closet; that witness had se 


len In- 
three 
kept 


sured take it and put it back for a period of about] 

weeks prior to this night; that witness’ mother ha 

a bottle of lysol there ever since witness can remember; 

that they kept lysol in the house for disinfectant purposes; 

that witness has seen Insured take the lvsol bottle for use 

* 

for disinfectant purposes, but did not see her use it; that 
witness knows of her own knowledge that Insured had 
had a pint bottle of lysol in the linen closet for three 
weeks before, and further knows that the bottle was there 
that night, and that there was lysol in it; that after this 
occurrence witness took the pint bottle of lysol and de¬ 
stroyed it, because they did not care to have the odor 
of it; that when witness’ parents left on Saturday, In¬ 
sured had made previous arrangements to care fob wit¬ 
ness for a week; that Insured was supposed to watch out 
for witness; that the arrangements were that wit- 
44 ness was to prepare the vegetables and Insured was 
to do the heavy cooking in the evening when Insured 
came home; that witness was to set the table; thatj there 
was not anv other relative or anvbodv else in the house 

» * V 

and the two of them were going to keep quarters together. 

On cross-examination the witness stated that Insured did 
not tell her where she was going when she went out about 
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five o’clock; that Insured was quite interested in where 
witness was going that night; that when witness used the 
expression that Insured was gay and lively, witness meant 
that she seemed interested in witness and seemed inter¬ 
ested about her going to a dance that night, and was in- 
terested in anywhere witness was going and was interested 
in her affairs; that Insured was chaperoning witness and 
wanted to know where she was going and when she was 
coming back; that Insured left about live o’clock, and when 
she returned witness stayed upstairs with Insured for 
about an hour or hour and a half; that witness was talking 
with her aunt upstairs about seven o’clock, while witness 
was dressing for her engagement at 7:30; that when wit¬ 
ness had the conversation with Insured at the foot of the 
stairs witness’ husband was there; that she was sitting at 
the foot of the steps and the conversation was loud enough 
for him to hear; that all three joined in the conversation; 
that that was the first time that Insured had seen witness’ 
husband since they had returned from a trip; that she did 
not talk with Insured about where they were going that 
night when her husband came; that witness told Insured 
that tliev were going out for a ride and asked her if she 
wanted to go and she said “no” she did not care to; that 
she was not dressed; that Insured did not suggest that 
witness go to the movies; that Insured did say that she 
was expecting a' package; that Insured stated that the 
package contained ice cream and some things she had 
purchased from Baker’s; that Baker’s Drug Store made 
numerous deliveries to their home; that witness does not 

know of anv deliveries to Insured—that thev were ad- 
% * 

dressed to Mrs. Miller; that when witness and her hus¬ 
band left, Insured was still waiting at the foot of the steps 
and witness saw the boy walking up to the steps with the 
package; that they did not see him hand the package to 
Insured, but drove off before he actually handed the pack¬ 
age to her; that when they left Insured said she was 
45 tired and was going to bed early, and that she was 
then actually preparing for bed; that they left about 
7:30 and returned somewhere between 11 and 11:30; that 
when Insured called to witness and her husband on their 
return and told them that there was some ice cream there, 
the only thing unusual that witness noticed about the con- 
versation was that her aunt had been drinking; that wit¬ 
ness could tell when her aunt drank—by the way she used 
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to speak her name—that she used to get it all backwards; 
that a half to three quarters of an hour elapsed before 
witness heard the water running; that the water rail about 
five minutes before witness made some investigation; that 
she and her husband spoke about the running watqr; that 
after approximately five minutes witness went upstairs 
and turned the water off, going into the bathroom! before 
she went into the bedroom; that witness noticed a pe¬ 
culiar odor in the bathroom, but did not connect it up 
with anything and did not know what it was: that there 
was a peculiar odor in the whole house, upstairs ancl down¬ 
stairs, which witness could notice, but witness was not 
familiar with the odor and could not place it at the time. 
In response to the question as to whether or not :he pe¬ 
culiar odor referred to was lvsol, carbolic acid or some- 
thing else, witness stated that it might have beeiji from 
the liquor her aunt had been drinking; that slije only 


smelled liquor when she talked with her aunt; tl 


at she 


never noticed that odor when her aunt was drinking'; that 
this was a different odor, it was quite a strong odor; that 
when witness went into the bathroom to turn off the water 
she did not notice any empty or partly empty lysol bottle; 
that she then went into the bedroom; that her aunt’s 
knees were extended down over the side of the bed, with 
her head about in the middle of the top of the b<|d and 
her feet over to one side; that that would be tlije side 
nearest the entrance or door to the bedroom and she was 
lying on her back; that witness went into the bedroom 
because she wanted to ask what was wrong with Insured, 
because she heard Insured fall from the bathroom to the 
bedroom—heard the stumbling noise; that witness could 
tell from the sound that Insured was going from the bath¬ 
room; that witness could hear verv easily; that if Insured 
had stumbled near the door or in the bedroom, witness is 
certain she could have distinguished that from stumbling 
between the bathroom and the bedroom; that the 
46 stumbling, and the water running, called witness’ 
attention to the fact that probably something was 


wrong; that witness heard no outcrv of anv kind 
when witness first noticed her aunt she did not notic 


she was badly burned about the mouth; that witness did 


not notice anv burns on her aunt before she left the 


that 

that 


house 
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or else she would not have left; that when her husband 
rolled the Insured over, witness noticed that Insured kept 
making* that noise ; that witness was there when her husband 
turned her aunt over and watched him perform that action; 
that witness did not notice the movement of Insured’s lips 
at that time as though she were trving* to sav something; 
that witness did'notice that Insured tried to speak but 
could not; that when witness went up to see Insured the 
first time Insured tried to toll her something* but could 
not; that witness 1 did not notice whether or not this also 
happened when her husband tried to turn Insured over; 
that witness’ husband was closer to her aunt than she 
was; that witness'noticed her aunt trving* to tell her some- 
thing* by the motion of her lips; that witness did not notice 
anything* peculiar about Insured's lips at the time; that 
witness did not notice any burns or additional color; that 
witness noticed an odor of lvsol about Insured’s bodv; 
that witness did not know it was lvsol at the time; that 
witness did not know what the odor was; that witness 
thought it was the odor of liquor; that witness was quite 
excited; that it was not unusual to see Insured in this 


state; that she had seen Insured drunk before; that wit¬ 
ness got excited on these occasions; that witness does not 
like drunken people, but was no more excited on this oc¬ 


casion than on other occasions; that witness heard a rattle 


which she called a grumble—it is the same thing witness 
described; that witness did not hear the rattle while In¬ 
sured was stumbling; this was not until Insured was on 
the bed; that this rattling breathing did not start imme¬ 
diately; that it was about five or ten minutes after the 
stumbling; that witness’ husband waited for her down- 
stairs and took her over to the neighbors’ house; that 
witness told her husband she was going to stav there all 
night; that witness would not know what time it was, but 
it mav have been around one o'clock; that it was some 
little time after midnight; that when the neighbors sug¬ 
gested the possibility of poisoning witness immediately 
called her aunt Mrs. Dechard from the neighbor’s 
47 house; that witness watched for Mrs. Dechard and 
when they drove up they all went into her house 
together; that witness had not undressed and prepared to 
retire for the night; that witness had gone upstairs and 
her husband had left and when he started to go witness 
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i 


i 


i 
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stuck her head out of the window and told him she <jlid not 
want to stay; that he had told witness to stay th^re—to 
shut her door—that witness’ aunt would not hurt h^r, and 
witness had started to retire; that witness had justj about 
gotten her dress off, and Insured kept on making, those 
death rattles and witness stuck her head out of the Window 
and called to her husband and he came back and took her 
over to the neighbor’s house and he went home; that wit¬ 
ness did not see her husband again until the neighbors 
called him to come back and he left to go to the country 
to get her people; that it was an hour before her hgsband 
got back because witness had to wait for her auijit and 


uncle, and they did not call her husband until aft<^r wit¬ 
ness’ aunt and uncle came; that witness did not ^o into 
the room where Insured was as the door was shut and the 
police would not let her in; that witness made no investi¬ 


gation when she found Insured lying across the bed. 


On redirect examination the witness stated that sge had 
seen Insured drinking on other occasions; that when In¬ 
sured would drink liquor she would not go to bed immedi¬ 
ately, but would hang around and go to bed at two ’clock 
in the morning; that Insured never remembered what she 
did under the influence of liquor; that on one day when 
Insured was drunk she had a terrible fuss with witness, 
and when she was sober witness talked with her aunt and 
her aunt no more remembered it than anything; that wit¬ 
ness had not been left with Insured alone very much, when 
Insured was drinking, and Insured did not drink when she 
was with witness much—once in a while. 

Thereupon the following occurred : 


Mr. Cromelin: “Now, if your Honor pleases, Mrs. Miller 
is here, and Mrs. Dechard is here. Their testimony tvill be 
more or less cumulative and corroborative. She ha^ been 
down in the country that night. They are here, and if 
Mr. Bogley wants them, we will tender them as witnesses, 
but I do not think their testimony will be any different. It 
is getting to be twenty minutes after four. Mrs. 
4S Miller was in the country and did not return until 
eight-thirty the next morning.” 

Mr. Bogley: “I am not goint to insist on Mr. Cromelin 
putting on witnesses.” 
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Thereupon plaintiff's counsel announced the plaintiff’s 
case closed. 

After argument by counsel for the respective parties, 
Judge Cobb announced his finding in favor of the plaintiff 
for the full face value of the policy, as follows : 

The Court: I think I will dispose of this case now. I do 
not suppose that I will be better disposed to decide it later 
than I am now. The facts are rather fresh in my mind, and 
counsel have just presented their statements of argument 
to me. 

This is the case of Frances Lucille Miller, Administratrix 
of the estate of Edna T. VanLear, deceased, 5124 Kansas 
Avenue, Northwest, versus the New York Life Insurance 
Company, a corporation, whose local office is in the Shore- 
ham Building. 

The plaintiff claims that she is the administratrix of the 
estate of Edna T. VanLear, and that the deceased had a 
policy in the New York Life Insurance Company, which 
was taken out on the 21st day of March, 1931; that on the 
12th day of September or the morning of the 13th of Sep¬ 
tember, 1931, the insured came to her death, or died; and 
that, as a result^ she, Mrs. Miller, has a right to collect 
this policy. 

The defendant comes forward and savs and admits that 

there was a policy and that the premiums were paid up, but 

the defendant also savs that the reason whv it does not 

* * 

pay the policy is that the deceased came to her death by 
self-destruction—suicide—and, as the contract existed be¬ 
tween the decedent and the company, the company is not 
liable under the contract to the administratrix of the estate. 

It is admitted that there is no difficulty about the inter- 
pretation of the contract. It is admitted that if the dece¬ 
dent committed suicide, then the plaintiff in this case is 
not entitled to recover. It is also admitted that if the 
decedent did not commit suicide, the plaintiff is en- 
49 titled to recover. Now, what are the facts in the 
case? 

There has been rather a vast amount of evidence taken 
in this case, and both sides, I believe, have been trying to 
lead to one end, and that is to prove the actual facts of how 
the decedent came to her death. It is admitted from a legal 
angle that the burden and responsibility is upon the de- 
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fendant to prove by a fair preponderance of the evidence 
that the decedent did come to her death at her own instance. 
The question is, Has that burden been carried? 

The defendant puts on testimony to the effect that the 
decedent’s death was caused by the taking of poison, and 
that poison was lysol. That, I believe, has been established 
beyond any peradventure. The defendant goes a st^p fur¬ 
ther and says that the purchase was at a certain drusj; store. 
I believe the proprietor of that drug store is named iBaker. 
The defendant savs that it was delivered to the decedent on 
the afternoon or the evening of September 12. It i£ of no 
very great moment as to the time, because if she inten- 
tionallv took this lvsol, whether it was delivered at either 
three o’clock in the afternoon or seven-thirty o’clock in the 
evening is of no moment. There has been a great deal of 
evidence or testimonv taken as to whether or not she actu- 
ally purchased this lysol from that drug store on that after¬ 
noon or about that time. I may sav at the outset that 
there are discrepancies both in the testimony of the de¬ 
fendant and in the testimony of the plaintiff; and I may 
further add that I think all of the witnesses were trjring to 
tell the truth in this case. However, it has been som^ three 
vears ago, and it is not verv likelv that the witnesses would 

m/ O 7 v v 

remember, especially the details. It is the duty of the 
Court to work out or fabricate out of this situation the 
truth of it. 

It is true that Doctor Tayloe testified that he got the 
number as 5121, and he sent it to that number, 5121 Kansas 
Avenue. He was positive about that. His very positive¬ 
ness makes me believe that he was trying to tell the truth 
about that, but vet there is no such number. This colored 
boy porter testified, although he seemed keen and alert, 
that he was certain it was delivered on the east side, but 
he is in error about that, and yet I have no doubt 
50 that he took a package there and delivered it to Mrs. 

VanLear, as testified to. Whether or not he is 
mixed up in the number of the street is not the main thing 
in the case. The question is not whether he delivered the 
package. The main and important thing in this case is, 
did she come to her death by purposely taking this lysol? 
That is the main and important question in this casp. 

It has been argued by counsel for the defendant—and 
argued well—that the evidence is almost a demonstration 
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to the effect that she did come to her death purposely. He 
said that she had this lysol delivered. He has put in evi¬ 
dence to show that she had an operation some time ago. I 
judge from what was said, although it was not brought out 
in testimony, that it was a rather serious operation, because 
she was away from her work for about a month. It was 
testified to by her chief, Mrs. 01 iff, under whom she worked, 
that her strength was not as great, although her work was 
just as good, and that she was a little nervous after that. 
She also testified that on several occasions she sent her 
home, and when she was further asked about that, she said 
it was because Mrs. VanLear had been drunk. Certain it 
was that Mrs. Cliff's testimony was not hostile or attempt¬ 
ing to be hostile to the decedent in this case, because cer¬ 
tainly she was most kindlv and generous. 


Miss Helena Koontz, who followed Mrs. 01 iff and who 
was Mrs. VanLear’s immediate chief, ran parallel to Mrs. 
Oliff in her testimony. She was also kindly disposed 
toward the decedent, and certainly there was nothin" in her 


testimony to harm the decedent. 

* 

Take Doctor Thibadeau’s testimony. Mrs. VanLear was 

* 

his patient. He attended her, and in his testimony he said 
she came in, and he talked to her and spoke to her about 
this subsequent minor operation of the lancing of the throat. 
She came to see him and asked if this operation of taking 
out of the tonsils-Mhis tonsilectomy—might be deferred, and 
he told her that it could. He did sav that she was somewhat 
depressed, but he did differentiate and say that he could 
only describe the kind of depression in psychiatry. He 
said it was nothing unusual, and that there was nothing to 
indicate that the reaction was not normal. 


51 Next we have the testimony of the officers as to 

who got there first. There is a contrariety of opinion 

among the officers as to who were the first to arrive there. 

That is not strange, and it may be said, according to Mr. 

Bogley’s argument, that officers like to be the first on the 

scene and like to feel that each one has done his complete 

and full dutv. The last officer who testified made the search 
* 

and found nothing, not even an odor, but the odor was 
there; there wasn’t any doubt about it. Yet, I think he was 
trying to tell the 1 truth about it, but his search was rather 
casual. 
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Now, we have in here the coroner’s testimony. I aim more 
reconciled to the decision here to the effect that a certificate 
should not be permitted in evidence, after listeningj to this 
evidence, than I have ever been before, because lierfc was a 
public record, and certain it is that I am not going ^gainst 
the Court of Appeals decision, and the Court of Appeals in 
the last decision that was brought forward bv Mr. Boglev 
said that that was admissible; but if you take it u]j)on the 
decision upon which that decision was predicated, certainly 
it would not be admissible, because it was hearsay upon 
hearsay, as he puts it. Here was the coroner. Where he 
got his facts from, I do not know. Certain it was, accord¬ 
ing to all the testimony, that he did not go there until ten 
o’clock the next dav. Then he returned a certificate of 
death by suicide. After you go into it, it has no probative 
force at all, because it is not anything. Whv should he 
make that without making further inquiry, and why he 
should not make a question mark there is beyond rjie, but 
I allowed it to go in for what it was worth, because the 
Court of Appeals in the last decision seemed to njiake it 
evidence. 

Now, we come to the chain of the testimony. Certain it 
was that I was somewhat in doubt about whether a package 
had come from Baker’s drug store, whether it had been 
delivered to this place, and whether it reached there, and 
my mind was puzzled as to how this young man had found 
this residence when no such number appeared. The argu¬ 
ment bv Mr. Boglev that the voung man had been! there 
before was reasonable. The voung man said that he knew 
the place and paid no attention to the number and that he 
went to the place where he had been going. There is no 
doubt about that, because Mrs. Gravatte, the former 
52 Miss Miller, makes that perfectly clear. Sln^ says 
that a package did come there from the drug store 
about seven thirty that evening, and it was delivered there 
along with this ice cream. On the book of the drug si:ore it 
shows that lvsol and ice cream were delivered. So, to my 
mind it does connect. I might say here that I think the tes- 
timonv of all of the witnesses for the defense indicates that 
thev were trying to tell the truth. 

Mr. Gravatte, I think, sort of clears up the situation and 
makes it apparent when he says, “Remember, this is three 
years ago”, and he further said, which, to my mind, is en- 
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lightening, “Remember that I am testifying about what 
happened three years ago, and I now know things that I 
learned afterward but did not know at the time.” It is not 
strange that there should be an admixture of the things 
that he learned afterward with what he knew before, and 
there might be a conflict in his mind. I thought at one time 
that there was a great discrepancy between him and his 
wife. He testified that he went there about seven-thirtv. 
She testified that he came there about seven-thirtv and that 


they went out about eight and later returned. His storv 
and his wife’s story are approximately the same with re¬ 
spect to what took place until he got ready to leave. He 
said then that when he got ready to leave, she came from 
downstairs and that lie stayed there until she went upstairs, 
when he went on out. When she testified she said that she 


went over to the neighbors, and he accompanied her over 
there, which was \ not brought — on cross-examination but 
was brought out on redirect examination in a spontaneous 
statement from her. She said he told her to go in and lock 
the door, and sheiwould be perfectly all right. She said she 
heard this rattling noise after he started to leave, and she 
put. her head out of the window and called to him to come 
back. That fits in with the other story perfectly all right. 

It is said that she heard the water running and that her 


aunt called to them and said that the ice cream was down 


there, which was seemingly indicative of a purpose and in¬ 
tent which was running through the mind of the decedent at 
the time to commit suicide and that those things were done 
for the purpose of covering it up in order to keep those 
young people away, or to keep any notice away from her 
acts. Now, to my mind the argument is perfectly 
53 logical with respect to that. It ran through my mind 
before Mr. Bogley made that argument, and it can be 
made with a great deal of sinceritv and with a great deal of 


seeming accuracy. 

But is that the onlv inference that mav be had from that 
testimony? From everything in life you can draw two in- 
ferences. You can draw an inference of a good motive, or 
you can draw an inference for a bad motive. What is the 
second motive ? 


Certainly if anybody made a good impression on me, it 
was the young lady, when she was on the stand. She was 
spontaneous. I do not think she knew the effect of her tes- 
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timonv. Certainly she was not looking forward to tint effect. 
I think she was trying to tell the truth and the wholb truth 
about it. She said she came in that evening—withouf going 
through the whole detail. She said that she and lnjr aunt 
had been talking and working for hours and that hqr aunt 
was in good spirits, making inquiry about how sjie had 
enjoyed her vacation, for she had been away fort three 
weeks. Thev talked about what they intended to do. The 

f * 

aunt said she had some ironing to do and was going to the 
baseball game the next day with her husband, all of which 
she disclosed to her niece. The apparent inference from 
that is that when her aunt had not been drinking, they were 
chums and were verv friendly. 

•f V 

Now, when Miss Miller got ready to leave, her aunt made 
inquiry as to her movements and about where she was 
going. One inference that can be drawn is that the aunt 
was acting as a chaperone, wanting to know where they 
were going, having in mind the purpose of committing this 
act of putting herself out of the way. But we can draw 
another inference, to my mind, which is more reasonable 
and more logical, and that is that her aunt was interested 
in her niece. She was interested in her going out and hav¬ 
ing a good time. Her whole course of conduct seems to 
establish that she purposed to live and not to die. She had 
made inquiry about herself from a doctor. She had gone 
through an operation and was pronounced well. S|ie had 
another operation in mind, but the doctor told her it was not 
of great moment. She had a job, and the people at the 
office had been most friendly and kindly toward her, and her 
attitude had changed for the better. 

54 Now, it is a fact in my mind, and it is established 
beyond peradventure, that the death came by drink¬ 
ing this lysol. Did she purposely do it? You can only ar¬ 
rive at a person’s act and only draw inference as to the 
intent by the act. This young woman said she heapd the 
water running and heard her aunt stumble in the j room. 
There was a light in the bedroom, and she went in there 
and found her aunt lying partly on the bed, with h^r feet 
partly off. Then she called this young man. She said her 
aunt was making a noise, but she did not notice anv discol- 
oration. She went in there, and the only reason she went 
out was, as the evidence disclosed, that she knew the aunt 

7—6448a ! 
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drank. She said that on one occasion she and her aunt had 

a row when the aunt was entirely under the influence of 

% 

liquor, but when she came back entirely to herself, she had 
forgotten what had happened. So the young woman says 
that she went out because she thought the aunt was drink¬ 
ing. 

She heard a noise and thought something was wrong, and 
after she left she disclosed to the people where she went 
that she thought something was wrong. She called up her 
other aunt, and she was quite concerned about her aunt. 
She said that had she noticed any burns or anything wrong, 
she would never have gone out. 

I made a studv of lvsol last night. It does not usually 
burn immediately. Lvsol is not as strong as carbolic acid. 
It shows the effect, because it shows the disintegration of 
tissue. There may be antidotes to stop it. I do not think 
she saw the burns. I think the voung man was telling the 
truth when he saw the discoloration and said he thought 
she had been drinking bad liquor, and both of them thought 
that. Thev were not greatlv anxious, but thev were greatly 
sympathetic and did everything that human beings would 
do, with the kindly feeling that would help the situation. 
That is the way*it appears to me. 

It seems to me, picking all of the testimony, and with the 
presumption that naturally travels along with human be¬ 
ings, because with the ordinary person life is sweet, after 
all, there is nothing except the act itself to indicate an in¬ 
ference that she intended or had purposed or had thought 
of committing suicide, and in one of the cases the act 
55 itself may overcome all of the other inferences. 

Emerson savs, “How can I believe what vou sav 
when what you do contradicts what you say at every angle 
of vour life?” 

To say that the decedent came to her death by a purpose 
of her own would be, to my mind, the rankest speculation 
on my part, as disclosed from the evidence. So, it logically 
follows from what I have said that the finding must be in 
favor of the plaintiff, and so the finding is in favor of the 
plaintiff for the amount set forth. 

Counsel for defendant duly noted an exception to said 
finding and announced that he intended to apply to the 
Court of Appeals for a writ of error. 
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Be it remembered that each of the separate and! several 
exceptions taken by counsel for the defendant as hereinbe¬ 
fore set forth, was so taken bv counsel as above stated, and 
each of said exceptions was then and there separately and 
severally entered upon the minutes of the Judge presiding 
at the trial, and counsel for the defendant then anjd there 


prayed the Court, and now prays the Court, to sign and 
seal this Bill of Exceptions, and at the request of [counsel 
for defendant, the same is accordingly signed and sealed 
and made a part of the record in this cause this l$th day 
of March, 1935. 

JAMES A. COB^, 

Judge of the Municipal Court of 


the District of Columbia. 


It is stipulated by counsel that all witnesses for the plain¬ 
tiff appeared for the purpose of testifying in response to 
subpoenas ad testificandum. 

JULIAN T. CROMELINi, 

Of Counsel for Plaintiff. 

R. A. BOGLEY, 

Of Counsel for Defendant. 


56 In the Municipal Court of the District of Columbia. 

No. A-9273. 


Frances Lucile Miller, Administratrix of the Estate of 
Edna T. Van Lear, Deceased, 5124 Kansas Avenue, N. 
W., Washington, D. C., Plaintiff, j 

vs. 

New York Life Insurance Company, a Corporation, Shore- 
ham Building, Washington, D. C., Defendant^ 

Assignments of Error. 

Filed October 4, 1934. 

Comes now the defendant, New York Life Insurance 

7 j 

Company, by its counsel, and makes the following Assign¬ 
ments of error: 

1. The Court erred in ruling that the death certificate 
did not constitute prima facie proof of the cause of In¬ 
sured’s death. 


52 


NEW YORK LIFE INSURANCE CO. VS. 


2. The Court erred in finding that Insured did not com¬ 
mit suicide and in finding that plaintiff was entitled to the 
full face value of the policv. 

McKENNEY, FLANNERY & 
CRAIGHILL, 

'Bv G. B. CRAIGHILL, 

R. A. BOGLEY, 

IJibbs Building, 
Attorneys for Defendant. 

Service of a copy of foregoing acknowledged this 4th 
dav of October, 1934. 

PAUL CROMELIN, 

Attorney for Plaintiff. 

57 In the Municipal Court of the District of Columbia. 

No. A-9273. 

Frances Lucille Miller, Administratrix of the Estate of 
Edna T. Van Lear, Deceased, 5124 Kansas Avenue, N. 
W., Washington, D. C., Plaintiff, 

vs. 

New York Life Insurance Company, a Corporation, Shore- 
ham Building, Washington, D. C., Defendant. 

Designation of Record. 

Now comes the defendant, New York Life Insurance 
Company, and designates the parts of the record which it 
desires to have included in the transcript, said parts being 
considered sufficient for the determination of the questions 
raised on appeal, namely: 

1. Declaration. 

2. Plea. 

3. Joinder of Issue. 

4. Memorandum of finding for plaintiff. 

5. Motion for new trial. 

6. Memorandum overruling motion for new trial and of 
judgment on finding for plaintiff. 

7. Writ of error. 

8. Bill of Exceptions and memorandum of date of 
approval. 
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9. Assignments of error. 

10. This designation of record. 

McKENNEY, FLANNERY & 
CRAIGHILL, 

Bv G. B. CRAIGHILL, 

R. A. BOGLEY, 

Hibbs Buildifig, 
Attorneys for Defendant. 

58 Service of a copy of foregoing acknowledged this 
4th day of October, 1934. 

PAUL CROMELIN, 
Attorney for Plaintiff. 

59 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the 
District of Columbia, hereby certify the foregoing j pages, 
numbered from 1 to 58, both inclusive, to be a trhe and 
correct transcript of the record, according to direction of 
counsel herein tiled, copy of which is made part of this 
transcript, in Cause, At Law, No. A-9273, wherein Frances 
Lucille Miller, Administrator of the Estate of Edna jr. Van 
Lear, deceased, is plaintiff and New York Life Insurance 
Company, a corporation, is defendant, as the same that 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 2nd day of April, 1935. 

[Seal Municipal Court of the District of Columbia.] 

BLANCHE NEFF,| 

Clerk. 

Endorsed on cover: Municipal Court, District of Colum¬ 
bia. No. 6448. New York Life Insurance Company, a 
Corporation, Plaintiff in Error, vs. Frances Lucille ililler, 
Administratrix, &c. United States Court of Appeals for 
the District of Columbia. Filed Apr. 2, 1935. Heriry W. 
Hodges, Clerk. 
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Frederic J). Me Kenney, 
John S. Flannery, 

0. Bownoix Craig hill, 

R. Aubrey Bog ley. 

Attorneys for Appellant. 
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United States Court of Appeals for the 

District of Columbia 


No. 6448 


NEW YORK LIFE INSURANCE COMPANY, 

PORATION, 


CoR- 


V. 


FRANCES LUCILLE MILLER, Administratrix of the 
Estate of Edna T. Van Lear, Deceased. 


BRIEF FOR APPELLANT. 


Statement. 


The above case is in this Court upon writ of error] to the 
Municipal Court of the District of Columbia, wherb judg¬ 
ment was entered on August 1, 1934, by Judge Japies A. 
Cobb, presiding without a jury, against appellant, the de¬ 
fendant below, in the amount of $1000 with interest and 
costs. 

Suit was brought by Frances Lucille Miller, Administra¬ 
trix of the Estate of Edna T. Van Lear, deceased, oh a life 
insurance policy issued by the defendant Insurance Com¬ 
pany, March 21, 1931, in the amount of $2,000, and c^n July 
20,1931, reduced to $1,000, on the life of Edna T. Van Lear, 
hereinafter called the Insured. Defendant admitted that 
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the policy was in force at the time of Insured’s death on 
September 13, 1931, but denied liability thereunder, except 
to the extent of the amount of premiums paid ithereon, to- 
wit, $46.17, under the provision of the policy which reads: 

“Self-destruction.—In event of self-destruction dur¬ 
ing the first two insurance years, whether the Insured 
be sane or insane, the insurance under this policy shall 
be a sum equal to the premiums thereon which have 
been paid to and received by the Company and no 
more.” 

and alleging that within the first two insurance years In¬ 
sured died as the result of self-destruction. 

Question Involved. 

This Court is asked to decide whether or not the lower 
court erred in finding that Insured did not come to her death 
bv self-destruction within the meaning of that term as used 
in the provision of the policy above quoted and in rendering- 
judgment in favor of the plaintiff for the full face amount of 
the policy. 

Pleadings. 

Declaration. 

Plaintiff, after stating the details concerning the issuance 
of the policy and the reduction in its amount to $1,000, al¬ 
leged in her declaration that Insured died on the 13th day 
of September, 1931; that the premiums on said policy were 
fully paid and that the policy was in full force and effect on 
the date of Insured’s death; that due proofs of death and 
other papers required by the Company were filed; that de¬ 
mand for payment of the face amount of the policy was re¬ 
fused, and prayed judgment in the amount of $1,000 with 
interest from September 13, 1931 (R. 2-3). 
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Plea. 

After admitting- the formal allegations contained in the 
declaration, defendant quoted the provision of tlje policy 
relating to “self-destruction” and alleged that Insured died 
as the result of self-destruction within the first t\\ j o insur¬ 
ance years and that the amount of insurance due on account 
•» 

of the policy was only $46.17, again tendering payment 
thereof to plaintiff or into the registry of the court, and de¬ 
nying liability under the policy for any further ^um (R. 
4-5). ’ * | 

Evidence. 

Plaintiff introduced in evidence the original insurance 
policy and after calling to the attention of the Court the ad¬ 
missions of the plea that Insured had died and that due 
proofs of death had been submitted, rested (R. 8-1C). 

Defendant first introduced in evidence, as Defendant’s 
Exhibit No. 1, a certificate of death, issued by the| Health 
Department of the District of Columbia, signed by J. Ram¬ 
say Nevitt, then coroner, stating that Edna T. V^n Lear 
died September 13, 1931, and that the cause of death was 
“lysol poison suicide”. Counsel for defendant at tips point 
urged the court to rule that the death certificate constituted 
prim a facie proof that Insured committed suicide and that 
the burden thereupon shifted to the plaintiff to produce evi¬ 
dence that she died in some other manner. The courit stated 
that he would let it in as a part of the evidence but-that he 

i 

was of the opinion that defendant should go forward with 
its testimony. Counsel for defendant noted an exception to 
this ruling. 

Thereupon the following witnesses were called on behalf 
of the defendant: 

Elsie Oliff and Helen T. Koontz, co-workers of Insured 
at the War Department, testified that Insured ^as not 
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living with her husband at the time of her death and 
that she underwent an operation in May, 1931, which had 
kept her away from her employment for about live weeks; 
that Insured for a number of years prior to her death had 
drunk intoxicating liquors and her drinking had in¬ 
creased subsequent to her operation in May, to such an 
extent that she was sent home from work on several occa¬ 
sions because of her intoxicated condition, the last time 
just two days prior to her death; that following her opera¬ 
tion she was a little bit nervous and was not as physically 
fit as she had been (R. 12-14). 


Dr. Richard B. Thibodeau testified that he had assisted 
at Insured’s operation in May, 1931, and between that time 
and the time of her death Insured was treated bv him on 

w 

several occasions for her tonsils, which he advised should 
be removed; that Insured called at his office in the early 
evening of September 12, 1931, and consulted him concern¬ 
ing a delay of the tonsil operation because of her financial 
condition; that at this visit Insured seemed depressed 
because of her general condition, and that at no time did he 
prescribe the use of lysol for Insured (R. 14, 15). 

Upon recross-examination this witness stated that the 
taking of lysol internally would result first in a burn, then 
a weakening of the muscles and legs and a general paraly¬ 
sis, a state of collapse and finally a coma, the time within 
which each stage would be reached depending upon the 
condition of the patient (R. 17). 


Dr. Israel Baker produced the ‘ 4 poison register ” of his 
drugstore at 701 Kennedy Street, X. W., which was re¬ 
ceived in evidence as Defendant’s Exhibit Xo. 2, such 
register bearing the entry in Dr. Tavloe’s handwriting 
which he identified, as follows: “9.12 Mrs. Van Lear 
Phone 5121 Kansas Avenue 3 oz. Lysol (ditto marks ap¬ 
pearing immediately below the word ‘Disinfectant’ in the 
line above) Tayloe”. 
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Dr. R. B. Tayloe identified this entry in the poison 
register and stated that he received the request ovjer the 
telephone for a 3-ounce bottle of lysol, to be used f<|>r dis¬ 
infecting purposes and some ice-cream, from a ladv who 
gave her name as Mrs. Van Lear; that he fixed up the 
order and handed it to the colored porter for delivery. 

I 

Dr. Thibodeau, Dr. Baker and Dr. Tayloe testified that 
lysol was a poison, slightly weaker than and sonjiewhat 
similar to carbolic acid and that a small quantity tliereof, 
variously estimated from a teaspoonful to one d>r two 
ounces, depending upon various conditions, including the 
quantity of food in the stomach, was sufficient toj cause 
death if taken internally (R. 16, 17, 18, 19). I 

George Edwin Janey, colored, testified that he \jas the 
porter at Dr. Baker’s drugstore at the time and delivered 
the package to the Van Lear residence (R. 20). j 

Dr. John Sheridan Arnold testified that at about 3 o’clock 
in the morning of September 13th he was taken to Insured’s 
residence by a policeman and found Insured lying in bed 
in a room on the second floor of the house; that he examined 
her and pronounced her dead; that her face was flushed and 
he noticed a burn on her lip and chin and that he noticed 
an odor of lysol about the body (R. 21). 

Four police officers, George R. Browning, Fr^nk E. 
Kenny, H. A. Cheeney and Robert B. Tolbert, testified 
that they reached the house between 1 and 2 o’clock on the 
morning of September 13th at about the same lime or 
shortly after the arrival of the Fire Rescue S'qu^d, and 
found Insured lying on a bed in a rear upstairs roorci, partly 
clothed, apparently dead, and having acid burns aliout her 
mouth and breast ; that there was a strong odor |of lysol 
about the bed and about the room; that a three-ouifce lysol 
bottle almost empty was found in the bathroom on the same 
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floor near the front of the house and that a glass containing 
a few drops of lysol was found on a table on the rear porch 
leading from the bedroom in which Insured was found. 
On cross-examination, upon being shown by counsel for 
plaintiff a pint bottle containing a white liquid, they testi¬ 
fied that they did not see any such bottle in Insured’s room 
(R. 21-28). 

Detective Sergeant John C. Dalglish testified that he 
knew Gordon Van Lear, husband of Insured, very well and 
that he died approximately a month after the death of his 
wife (R. 28, 29). 

At the conclusion of defendant’s testimony plaintiff’s 
counsel moved for an immediate finding in favor of the 
plaintiff and after argument, the Court announced that he 
would overrule the motion and hear plaintiff’s rebuttal 
testimonv. 

Thereupon, the following witnesses were called on behalf 
of plaintiff: 

Charles B. Miller, husband of plaintiff and brother-in-law 
of Insured, testified that Insured lived at his home for about 
four years prior to her death and that during that time her 
estranged husband visited the home frequently, sometimes 
on business and sometimes to see Insured; that he saw In¬ 
sured early in the afternoon of September 12th, 1931, at 
which time she was “right cheerful”; that arrangements 
had been made for her to stay with his daughter, who was 
then Frances Miller, now Mrs. Frances Gravatte, while he 
and his wife went to the beach for a week beginning that 
afternoon; that he knew nothing of the circumstances sur¬ 
rounding Insured’s death except that when he was called 
back to his home the following morning and finally ad¬ 
mitted by the police to Insured’s bedroom, he found on the 
shelf behind the bed a pint bottle containing a small quan- 
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tity of white liquid having an odor of “bootleg gin”. This 
bottle was admitted in evidence over the objection of de¬ 
fendant’s counsel (R. 29-32). | 

Frances Gravatte testified that she saw Insured when 
she arrived home from work on the afternoon of September 
12th and Insured was “gav” and “very lively”; tliat In- 
sured told her that her husband had brought her hom£ from 
work and that she was going to the ball game with him the 
following day (R. 35); that at about 7.30 p. m. witness’ 
husband, Leroy T. Gravatte, Jr., to whom she was then en¬ 
gaged, came to the house and they both had a conversation 
with Insured concerning the couple’s plans for the evening, 
in which Insured seemed quite interested; that Insured 
stated that she was retiring earlv and that she was onlv 
waiting for some ice-cream and “some things” whi|ch she 
had ordered from the drugstore; that upon leaving the house, 
shortly after 7.30 p. m., witness saw the messenger Ipoy en¬ 
tering with the package; that immediately upon returning 
to the house at about 11.30 p. m. Insured called dowp to her 
from upstairs and stated that there was some ice-cijeam in 
the refrigerator which she and her friend could have and 
that she, Insured, did not care for any; that she Noticed 
from Insured’s voice that she apparently had been drink¬ 
ing; that approximately a half an hour later she he^rd the 
water running in the bathroom and heard a noise as 
though someone had stumbled in walking from the bath¬ 
room to the rear bedroom; that as the water continued to 
run for some five or ten minutes, although she heard I no out¬ 
cry or alarm, she went upstairs, found the light in 
the bathroom lighted and Insured in the unlightfd rear 
bedroom, lying on her back diagonally across tjhe bed 
with her feet resting upon the floor (R. 36); tljiat Mr. 
Gravatte rolled Insured partially over on her s}de and 
placed her feet on the bed; that Mr. Gravatte then took the 
witness next door, and from there a short time later she 
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called one of her aunts to come to the house and the aunt, 
seeing the condition of Insured, called the Rescue Squad 
(R. 37); that ther^ was kept in the house in a hall closet for a 
considerable period of time prior to Insured’s death a pint 
bottle of lvsol which Insured had frequently used and it 
was found the following day, practically full, but thereafter 
immediately destroyed bv witness, because she “ did not care 
to have the odor of it”; that Insured had frequently used 
lysol to her knowledge for disinfecting purposes and that In¬ 
sured also had frequently used listerine and cascara, bot¬ 
tles of which of approximately the same size as the 3-ounce 

lvsol bottle were found in the medicine cabinet in the bath- 
* 

room the following morning (R. 38, 39). 

Mr. Gravatte generally corroborated his wife in that 
part of her testimony beginning with his arrival at the 
house at about 7.30 p. m. He further testified that when he 
was later called back to the house earlv the next moraine:, 
he drove to the beach and brought back Mr. and Mrs. Mil¬ 
ler (R. 32-35). 

Plaintiff’s counsel then stated that plaintiff, sister of 
Insured, and another sister, Mrs. DeChard, who was called 
to the house by Mrs. Gravatte, were present in court, but 
as their testimony would be largely cumulative, he would 
not call them, and thereupon closed his case (R. 43). 

After argument by counsel, Judge Cobb announced his 
finding in favor of the plaintiff for the full face value of 
the policy. His opinion and finding are reported at pages 
44 to 51 of the record, and will be discussed later. 

Assignment of Errors. 

The lower court erred: 

1. In ruling that the death certificate did not constitute 
prima facie proof of the cause of Insured’s death. 
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2. In finding that Insured did not commit suicide and in 

i 

finding that plaintiff was entitled to the full face v^lue of 
the policy. j 

ARGUMENT. 

The Court erred in finding that the death certificate did 
not constitute prima facie proof of the cause of Insured’s 
death. 

This assignment of error also forms a part of theisecond 
assignment of error, because of the failure of the Cburt to 
give proper weight to the contents of the death certificate 
in reaching his ultimate finding, and will be further dis- 
cussed later in that connection. 

At the conclusion of plaintiff’s case in chief, which con¬ 
sisted of proof of the insurance policy and of Insured’s 
death, defendant offered in evidence the death certificate 
which stated, among* other things, that Insured didd from 
“lysol poison suicide” (R. 10). j 

This document was reluctantly admitted in evidence bv 
the court, only after extended argument, in which attention 
was called to the pertinent decisions of this Court, particu¬ 
larly in the case of Labofisli v. Berman, 60 App. D. C. 397. 
Defendant further argued that such certificate constituted 
prima facie proof not only of the fact of death, but also 
of the cause of death, to-wit, suicide, thereby overcoming 
the presumption of law against suicide and shifting the 
burden to the plaintiff to refute that prima facifi proof 
(R. 11). | 

In the Labofish case, this Court, speaking through Mr. 
Justice Groner, said: 

4 ‘We think the effect of these acts of Congress is to 
make death certificates, in the circumstances, public 
records and not mere police regulations, ancl, being 
such public records, we think they may be offered in 

2 i 
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evidence for the purpose of proving, prima facie, the 
time, place, and cause of death. This is clearly the 
trend of authority. See Hamer v. Glove Co., 243 Ill. 
App. 109, 117; Hennessy v. Metropolitan Co., 74 Conn. 
699; Mchistrey v. Collins, 74 Vt. 147; State v. McDon¬ 
ald, 55 Ore. 419; 1st Greenleaf on Evidence, Sec. 483- 
484; 3rd Wigmore, Sec. 1642-6.” 

Judge Cobb in requiring defendant to proceed with the 
balance of its proof, rather than require plaintiff to intro¬ 
duce her testimony in rebuttal of the prima facie proof of 
death by suicide, said: 

“Now the insurance company also puts in a death 
certificate which says that this person came to her 
death by her own self-destruction. I am not prepared 
to say that that of itself is sufficient to decide this 
claim; I have simply let it in as part of the evidence in 
support of the plea of the defendant company, and 
therefore I am of the opinion that the defendant should 
i>-o forward with its testimony.” 

This not only altered the order of proof to the prejudice 
of defendant’s case, but clearly indicated that from 
the very beginning of the trial Judge Cobb was unwilling to 
give to the death certificate that evidentiary value to which 
this Court says it is entitled. Worse still, having been per¬ 
suaded against his personal judgment to admit the death 
certificate in evidence, paraphrasing an old saying, “a judge 
convinced against his will is of the same opinion still,” by 
a natural mental reaction Judge Cobb, subconsciously, 
sought some basis for proving to his satisfaction that the 
coroner’s conclusion as to suicide was erroneous. This is 
clearly indicated by that part of his opinion in which he 
said: 


“Now, we have in here the coroner’s testimony. I 
am more reconciled to the decision here to the effect 
that a certificate should not be permitted in evidence, 
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after listening to this evidence, than I have ever been 

before, because here was a public record, and certain 

it is that I am not going against the Court of Appeals 

decision, and the Court of Appeals in the last decision 

that was brought forward by Mr. Bogley said that that 

was admissible; but if you take it upon theidecision 

upon which that decision was predicated, ceijtainly it 

would not be admissible, because it was hearsay upon 

hearsay, as he puts it. Here was the coroner.! Where 

he got his facts from I do not know. CertaiJi it was, 

according to all the testimony, that he did not go there 

until ten o’clock the next dav. Then he returned a cer- 

* 

tificate of death by suicide. After you go into it, it has 
no probative force at all, because it is not anything. 
Whv should he make that without making further in- 
quiry, and why he should not make a question mark 
there is beyond me, but I allowed it to go in tor what 
it was worth, because the Court of Appeals in the last 
decision seemed to make it evidence.” 

We respectfully submit that Judge Cobb plainly erred 
in refusing to treat the death certificate as prhlia facie 
proof of Insured’s death by suicide, in total disregard of 
the decisions of this Court. 


The Court erred in finding that Insured did not commit 
suicide and in finding that plaintiff was entitled to the full 
face value of the policy. 

At the outset, in referring to the evidence and inferences 
and conclusions to be drawn therefrom, it should be noted 


that all of defendant’s witnesses appeared under Sjubpcena 
and not one of them had the slightest personal interest in 


the case or in the parties concerned therewith. Thje stipu¬ 
lation appearing at page 51 of the record concerning the 
appearance of such witnesses in response to subpoenas 
through a typographical error refers to them as “witnesses 
for the plaintiff,” instead of witnesses for defendant. 
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On the other hand, the testimony on behalf of the plain¬ 
tiff was introduced through Mr. Miller, husband of plaintiff 
and brother-in-law of Insured; Mrs. Gravatte, daughter of 
plaintiff and niece of Insured, and Mr. Gravatte, the latter’s 
husband. There were also present in court, but not called 
to testify, the plaintiff, sister of Insured, who might rea¬ 
sonably be assumed to have been able to throw more light 
on the matter than her husband, considering particularly 
that, according to the death certificate, the coroner obtained 
from her the 4 ‘personal and statistical particulars” con¬ 
cerning Insured,’ and also Mrs. DeChard, another sister of 
Insured, who, with her husband, was called to the house by 
Mrs. Gravatte and apparently was the first person to see 
Insured after her decease. 

The rule is well settled in this Court that where a party 
had material witnesses available and without sufficient ex¬ 
cuse failed to produce them, it must be presumed that their 

testimonv would have been unfavorable to his case. 

% 

Huff v. Gnlick, 38 App. D. C. 334; 

MacConnell v. Wood, 47 App. D. C. 424; 

Evans v. Bell, 49 App. D. C. 238; 

Bernhardt v. City <f S. By. Co., 49 App. D. C. 265. 

Counsel for plaintiff simply stated that Mrs. Miller and 
Mrs. DeChard were there but their testimonv would be 
“more or less cumulative and corroborative,” and, further, 
that “Mrs. Miller was in the country and did not return 
until eight-thirty the next morning” (R. 43). 

We respectfully submit that such a statement does not 
excuse the failure of these witnesses, one of them the plain¬ 
tiff in the case, to testify and that the legal presumption of 
the unfavorable character of their testimony is more than 
justified under the circumstances. We have not been given 
the benefit of what Mrs. DeChard found when called to In¬ 
sured’s death bed by her niece, Mrs. Gravatte, and, more 
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particularly, the evidence clearly discloses that the plaintiff, 
sister of Insured, knew at least as much about the jcase as 
her husband, who testified, and was the logical witjness to 
supply the evidence produced through her husband) except 
for the fact that she obviously would have been embarrassed 
under cross-examination concerning her conversations with 
the coroner. 

It should also be borne in mind that about threle years 

i 

elapsed between the happenings involved and the [trial of 
the case. Undoubtedly this is responsible for slight fliscrep- 
ancies in some of the testimony, but there appears to be 
no conflict with respect to the material and ultimate facts of 
the case. Indeed, the important physical facts, upon which 
both sides largely rely, are undisputed. 

What are these physical facts ? Briefly, they are the light¬ 
ed bathroom, the running water in the bathroom, the prac¬ 
tically empty three-ounce lysol bottle, purchased th^t after¬ 
noon by Insured, found in the bathroom, the glass Contain¬ 
ing a few drops of lysol found on the back porch J leading 
off Insured’s bedroom, the body of Insured foundj in bed, 
partly clothed, face up, the acid burns about her }ips and 
breast, and, above all, no evidence of any outcry and no 
evidence of any oral or physical attempt to secure assist¬ 
ance. To these mav be added the cumulative facts Concern- 
ing Insured’s physical, mental, financial and domestic con¬ 
dition, which certainly were not productive of the thought 
that 6 ‘life is sweet” and of a “desire to live,” so cjften re¬ 
ferred to by Judge Cobb; also Insured’s increasingly heavy 
drinking, which, for a young woman thirty-one years of age, 
indicated of itself an unusual and unsettled state of mind, 
and Insured’s conversations with her neice before tljie latter 
left the house and upon her return, indicating a desire not 
to have her plan interrupted. 

Counsel for plaintiff, in his argument below and in oppos¬ 
ing the issuance of the writ of error, laid great stress upon 
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alleged discrepancies in the testimony of defendant’s wit¬ 
nesses. These related almost solely to the testimony of Dr. 
Tayloe concerning the entry in the poison register of the 
lysol order given by Insured, showing the address as 
5121 Kansas Avenue, whereas Insured lived at 5124 Kansas 
Avenue and there was no such number as 5121 Kansas Ave¬ 
nue, and to the testimony of George Janey, the colored por¬ 
ter, to the effect that he delivered the package to the address 
given him bv Dr. Tavloe which he was sure was on the east 
side of Kansas Avenue in the 5100 block, whereas Insured’s 
house was on the west side of the Avenue, there being no 
houses on the east side of the Avenue in that block. He fur¬ 
ther testified, however, that he had made a number of pre¬ 
vious deliveries to Mrs. Van Lear and knew where she lived 
without looking at the address on the package (R. 20). 

However, all of the careful cross-examination of these 
witnesses by plaintiff’s counsel (R. 19, 20) and all of his 
argument in a frantic effort to keep that bottle of lysol out 
of the house, went for naught when his star witness, Mrs. 
Gravatte, admitted that Insured told her of ordering the ice¬ 
cream and ‘‘some things” from the drugstore and that she 
saw the boy walking up the steps with the package as she left 
the house at about 7:30 (R. 36). 

The other attack is made upon the testimony of the police¬ 
men, largely because of their failure to agree upon the order 
in which they arrived at the house with reference to each 
other and to the Fire Rescue Squad. This is certainly not 
unusual in view of the lapse of time between the happening 
of the events and the date of their testimony and such con¬ 
flict as existed manifested more a natural tendency on the 
part of each police officer to claim that he was the first on 
the scene. 

The order in which the officers arrived at the house is 
wholly immaterial. The essential thing is that they were 
not in conflict about the lysol bottle and the glass. Officer 
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Tolbert did not contradict the other officers about th^se facts 
but merely stated that he made no investigation about the 
room and that he was there just a very short time (B. 27). 

On the other hand, there were two particulars in which 
Mrs. Gravatte and her husband failed to agree. Fjirst, the 
conversation with Insured just prior to their departure at 
about 7:30, Mrs. Gravatte records as having been joined in 
by Mr. Gravatte at the foot of the stairs (R. 36, 40), whereas 
the latter testified under cross-examination that he remained 
in the parlor, the conversation taking place out of his pres¬ 
ence, and that he did not see Insured that evening until called 
upstairs by Mrs. Gravatte after midnight (R. 33, 34) j Second 
and more important was their conflict in testimony a^ to their 
leaving the house after discovering Insured’s condition. Mr. 
Gravatte testified that he “waited downstairs while Frances 
went up to her room and then left the house” (R. 35), while 
Mrs. Gravatte testified that he took her next dooj* to the 
neighbor’s house and then went home (R. 37,42, 43). This is 
particularly significant because of the difficulty in reconcil¬ 
ing Mrs. Gravatte’s actions with her other testimony to the 
effect that she thought Insured was onlv intoxicated. 

J 

i 

Motive for Suicide. 

Motives for suicides are quite often lacking an$ proof 
thereof is recognized by all authorities to be unessential in 
cases of this kind. 

Aetna Life Ins. Co. v. Tooley , 16 F. (2d) 243; 

Travelers’ Ins. Co. of Hartford, Conn. v. Miller, 62 F. 

(2d) 910; 

Love v. New York Life Ins. Co., 64 F. (2d) 829 ; 

Frankel v. Neiv York Life Ins. Co., 51 F. (2d) 933; 

Burkett v. Neiv York Life Ins. Co., 56 F. (2d) 105. 
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In the Travelers 9 Insurance Company case, supra, the 
court used this significant language: 

“Impossible as it may be to locate a motive for the 

act, the facts here make it impossible for an impartial 
fact-finding tribunal to sav that the death was 
accidental.” 

However, in this case, we have a number of facts and con¬ 
ditions which might overcome the “desire to live,” upon 
which Judge Cobb put so much emphasis—Insured’s physi¬ 
cal condition, particularly her recent operation and contem¬ 
plated operation about which she consulted Dr. Thibodeau 
a few hours prior to her death; her mental condition, evi¬ 
denced bv her increasingly heavv drinking and her de- 
pressed condition when last seen by Dr. Thibodeau; her 
financial condition! which was such that she could not afford 
to undergo a needed tonsil operation, and her domestic situa¬ 
tion, having been separated from her husband for several 
years, although seeing him on a number of occasions and, 
strangely enough, planning to attend the baseball game with 
him the dav following her death, according to the testimonv 
of Insured’s brother-in-law, Mr. Miller, and his daughter. 
Do these facts indicate an urge to live? We submit that 
they form more than an ample background for Insured’s 
act in taking her own life. 

Presumption Against Suicide. 

It is true that there is a legal presumption against sui¬ 
cide and that it was incumbent upon defendant in this case 
to overcome such presumption. But it is not a conclusive 
presumption, nor was it incumbent upon defendant to over¬ 
come such presumption by proof beyond a reasonable doubt. 
Where, as here, the facts are so clear and so overwhelm¬ 
ingly preponderate in establishing a suicidal purpose, in- 
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tent and act, the presumption is dissipated andj can no 
longer be relied upon to support a finding against^ suicide. 

The extent of evidence necessary to overcome jthe pre¬ 
sumption of suicide in cases of this sort is well expressed 
in the opinion of the Circuit Court of Appeals for the Fifth 
Circuit in the case of Davis v. Reliance Life Insurance 
Company, 12 Fed. (2d) 248, as follows: I 

“A single question is presented—whether! the in¬ 
sured came to his death bv suicide. The la^ of the 

* 

case is well settled, and not disputed. It is conceded 
bv counsel that recovery for a self-inflicted death, 
whether insured was sane or insane, is exclude^ by the 
terms of the policy; that the burden was on the defend¬ 
ant to establish the fact that the insured pqrposelv 
killed himself; that there is a presumption against 
death by suicide, in the absence of proof of the cause 
of death, or when the proof is conflicting; and that the 
burden is not required to be sustained by proof beyond, 
all reasonable doubt, but only by a fair preponderance 
of the evidence, and that circumstantial evidence may 
be sufficient to overcome the presumption and, sustain 
the burden. New York Life Ins. Co. v. Weaver (C. C. 
A.), 8 F. (2d) 680; New York Life Ins. Co. v. Bradshaw 
(C. C. A.), 2 F. (2d) 457; Cooley, Briefs on Insurance, 
Vol. 4, pp. 3346 and 3363.” 

We submit that the death certificate alone, upder the 
decisions of this Court, was sufficient to overcome the pre¬ 
sumption against suicide. This public record made by a 
public officer, after investigation, is not just a scrap of 
paper, as counsel for plaintiff would infer and as Judge 
Cobb seemed prone to treat it, but prima facie $roof of 
the fact that Insured committed suicide by taking lysol 
poison. The certificate was made by Coroner Nev[tt, who 
Mr. Miller testified came to the house at about 10 o’clock 
the next morning (R. 30). Plaintiff’s counsel persuaded 
Judge Cobb to believe (R. 47) that no investigation what- 
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ever was made by the coroner. Certain it is, however, that 
he viewed the body of Insured a few hours after her death, 
before she was removed from the position in which the 
police officers found her, the police refusing anyone admis¬ 
sion to the room prior to the arrival of the coroner. Cer¬ 
tain it is also that he talked with both Mr. and Mrs. Miller, 
and although we do not have the benefit of the coroner's 
personal testimony, we not only have the right but the duty 
to assume that he made such further investigation as was 
necessary to enable him to make his public certification of 
the cause of death. 

It is particularly significant that no demand was made 
for an inquest and no criticism was made of the certificate 
until it became a matter of embarrassment in this case. 
Mrs. Miller, the plaintiff, who according to the certificate 
supplied the coroner with information concerning Insured's 
personal history, could no doubt have supplied some val¬ 
uable information in this regard. She was present in court, 
and plaintiff's counsel gave no satisfactory explanation of 
his failure to call her as a witness. 

Opinion of Lower Court. 

YCe have made a part of the record, over the strenuous 
objection of plaintiff's counsel, the full opinion of Judge 
Cobb, because we feel that it shows so clearly the fallacious 
reasoning which supported his ultimate finding. 

\Ye cannot help but stress again our feeling that Judge 
Cobb, persuaded against his will to admit the death certifi¬ 
cate containing a finding of suicide, unconsciously devel¬ 
oped, as the trial progressed, a mental resistance to the 
proof of suicide. It is also clear from his expressions that 
he had an unusually strong personal aversion to suicide, 
which naturally affected his deliberations. 

In referring to the testimony, after finding that defend¬ 
ant's chain of circumstances had been satisfactorily proved, 
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Judge Cobb attempts to clear up an important discrepancy 
in the testimony of Mr. and Mrs. Gravatte. He says (R. 
48): | 

“I thought at one time that there was a gifeat dis¬ 
crepancy between him and his wife. He testified that 
he went there about seven-thirty. She testified that 

he came there about seven-thirtv and that thev went 

* *’ 

out about eight and later returned. His story and his 
wife’s story are approximately the same with respect 
to what took place until he got ready to leave. He 
said then that when he got ready to leave she came 
downstairs and that he stayed there until she went 
upstairs, when he went on out. When she testi¬ 
fied she said that she went over to the neighbors, and 
he accompanied her over there, which was not brought 
out on cross-examination but was brought ouj on re¬ 
direct examination in a spontaneous statement fifom her. 
She said he told her to go in and lock the door, find she 
would be perfectly all right. She said she heard this 
rattling noise after he started to leave, and she put her 
head out of the window and called to him to come 
back. That fits in with the other story perfectly all 
right.” 

We submit, without further argument, that thej stories 
do not “fit” as he says, particularly when it is recalled 
that Mr. Gravatte testified not that “he went on ojit” but 
that he left the house after Frances went to her room, 
and said nothing, although asked several times afiout his 
actions at this point, of returning to the house and taking 
Frances next door. 

More significantly, however, nowhere in his opinion does 
Judge Cobb dispose of defendant’s argument frfim the 

j 

physical facts and at no time does he indicate any theory of 
the circumstances surrounding the drinking of tfie lysol 
which would justify his finding against suicide. 

Further, in response to defendant’s argument tfiat In¬ 
sured’s conversations with Mrs. Gravatte before ihe lat- 
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ter left the house and immediately upon her return, coupled 
with the running of the water in the bathroom showed a 
purpose not to have her plan upset, Judge Cobb says that 
such conversations indicated onlv that Insured was ‘ 4 inter- 
ested in her niece” (R. 50). 

Judge Cobb concludes by saving: 

V- V V o 

“To sav that the decedent came to her death bv a 
* +> 

purpose of her own would be, to my mind, the rankest 
speculation on my part, as disclosed from the evi¬ 
dence.” (R. 50.) 

It would seem more accurate to say that a finding con¬ 
tra rv to the abundant evidence of suicide would not onlv 
* » 

be the rankest speculation but would be using “mere con¬ 
jecture against substantive evidence of suicide.” (Frankel 
v. New York Life , 51 Fed. (2d) 933). 

Plaintiffs Theory. 

For the first time, counsel for plaintiff, in opposing the 

writ of error, suggested a theory which might explain the 

reason and the manner in which Insured drank the lvsol 

•/ 

which caused her death. He says: 

“From these facts we mav very well deduce that 
the insured, who had probably been drinking, by mis¬ 
take took the small lysol bottle and emptied some of its 
contents into a glass, since the lysol bottle was ap¬ 
proximately the same size and shape as the cascara 
bottle from which the insured was accustomed to take 
medicine; thereafter, she went into the dark bedroom 
or porch and drank the lysol, then rushed into the 
bathroom and turned on the water in an effort to 
quench her burning and paralyzed throat muscles, and 
then, leaving the water running, stumbled into her 
bedroom and fell across the bed where she was found 
by her niece.” (Page 5.) 

Could anything be much more absurd? In the first 
place, her conversation with Mrs. Gravatte not more than 
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half an hour before she drank the lysol indicated ithat she 
had full control of her senses (R. 36), even if she lkad been 
drinking, although we submit that there was no 4 4 Synthetic 
gin” bottle, such as produced by Mr. Miller in corrobora¬ 
tion of the drinking theory, in Insured’s room, or t^ie police 
officers would have seen it and taken it for inspection in 
connection with the death. Certainly they had n<|> reason 
to lie about it. 

Then we have the lysol bottle, with almost all ofj its con¬ 
tents consumed. It was purchased that afternoon by In¬ 
sured, although Mrs. Gravatte said there was and Ijad been 
in the house for some time prior thereto a large bottle of 
lysol which Insured had frequently used (R. 39). This 
large bottle incidentally was said to have been destroyed 


by Mrs. Gravatte after Insured’s death because 


i t 


did 


not care to have the odor of it.” Insured was waiting at 

i 

the foot of the stairs for this fresh bottle of lyspl when 
Mr. and Mrs. Gravatte left the house at 7.30 (R. 36). 

i 

A cascara bottle comes in for a share of blajme, but 
would the taking of cascara have required such a large dose? 
Then too, the light bemg on in the bathroom (according to 
plaintiff’s own witness Mrs. Gravatte) (R. 36) would op¬ 
erate against such a fatal mistake. More important, how¬ 
ever, and probably the strongest circumstance against the 
theory of mistake in drinking the lysol, is that whether 
she drank it in the lighted bathroom or in her uhlighted 
bedroom, the odor of lysol is strong and unmistakable and 
she would have readily discovered her mistake upon pour¬ 
ing the liquid into the glass. When examining a bottle of 
lysol produced by counsel for defendant, Judge Cobb said: 
* 4 There is no difficulty about getting an odor.” (R. 28.) 

Even more certain is it that the instant the liquid touched 
her lips with its strong burning sensation, Insured knew 
she was drinking lysol or some other deadly poison and 
had she not intended to drink it, and drink enough of it 
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to end her life, she would have instantly dropped the glass 
from her lips before any quantity of its contents had been 
swallowed and she would have made some outcry or other¬ 
wise attempted to administer to herself or secure assist¬ 
ance from others. 

Still another ridiculous phase of plaintiff’s theorizing, 
which is not supported by the evidence, is that there was no 
reason for Insured to pour out cascara into a glass in the 
bathroom and then take such a cathartic into the bedroom 
some distance removed to drink it and it is not logical to 
assume that she did such an unusual thing. Plaintiff would 
have vou stretch your imagination further and believe that 
Insured’s throat muscles immediately became paralyzed, 
even at the instant the liquid touched her lips, rendering 
an outcry impossible, and that despite this instantaneous 
effect of the poison liquid, she walked back and forth to the 
bathroom, turning on the water to cool her mouth. 

Evidence of Suicide. 

Against the above fanciful theory, what do the facts con¬ 
clusively demonstrate? Without referring at length again 
to the background of the picture, we shall just recall here 
the fact of Insured’s unsatisfactory physical, mental, finan¬ 
cial and domestic situation. This background alone would 
at least justify an inference of suicide if her death were 
not otherwise explained. 

Is it a mere coincidence that Insured consuled her physi¬ 
cian just a few hours before her death, not having seen him 
for some two months prior to that time? Is it also a coin¬ 
cidence that on that same afternoon she secured a bottle 
of lysol, the use of which was not prescribed by the physician 
for any purpose (R. 15), and that the contents of that lysol 
bottle, practically three ounces, caused her death? What 
was the purpose of buying the lysol? Mrs. G-ravatte says 
that there was already in the house a large bottle of lysol 
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which Insured frequently used (R. 39). The answer can 
be but one. Insured, a comparatively young woman, only 
thirty-one years of age, in poor health, separated from her 
husband for at least four years (although, according- to Mr. 
Miller, Mr. Van Lear, a fish dealer, made many visitjs to the 
house, some to deliver fish and others to see Insured) (R. 
32), financially unable to undergo a tonsil operation which 
she was told she must have (R. 15), drinking so heavily 
that only two days before her death she had to be sent home 
from work because of her intoxicated condition (R. 13), 
reached the conclusion that after all life did not hold much 
in store for her, and while all of the members of the house¬ 
hold were away, except for young Frances, who planned to 
go out that night with her fiance, she would end it all in the 
easy way she knew, by drinking a dose of fresh l^sol, the 
poison qualities of which were known to her from |ier fre¬ 
quent previous use of it (R. 39). 

If there remained the slightest doubt as to Insured’s sui¬ 
cidal intent after consideration of these facts, we have onlv 
to look at the remaining actions of Insured, which disclose 
a careful attempt to hide her plan and a determination not 
to have it interrupted. The fact of ordering lysol alone 
might have created a suspicion, so ice cream was included 
in the order (R. 19). Despite the fact that Mrs. Gravatte, 
according to her testimony, was with Insured all afternoon, 
except while Insured was out from about 5 to 7 o ’clc ck, and 
they discussed many things at length, including tljieir re¬ 
spective plans for the immediate future, Mrs. Gravatte 
knew nothing about the telephone order for the lysol and 
ice cream (R. 36), which it is safe to assume wap made 
while Insured was out of the house. Although, according 
to Mrs. Gravatte, Insured spoke about her tonsil I opera¬ 
tion, she did not tell her niece that she was going to see 
the doctor when she went out, nor did she tell her when she 
returned where she had been (R. 36). Insured wps quite 
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curious about her,niece’s plans for the evening, and know¬ 
ing that her order from the drugstore was about to arrive 
and Frances and her friend had not yet left the house, she 
came down and sat at the foot of the stairs, dressed in a 
kimona, in order to receive personally from the messenger 
boy the package which she told her niece contained some 
44 ice cream and some things” (R. 36). 

Of course, Insured intended to consummate her plan be¬ 
fore the couple returned to the house, just as counsel for 
plaintiff strongly urged she would have done if it had been 
her purpose to take her life, but before she was able to 
bring herself to the death-dealing act the couple returned, 
comparatively early, at about 11:30. It is not unlike the 
many cases of common knowledge where the prospective 
suicide ponders at length before jumping from the bridge 
or pulling the trigger of a gun, only to be steeled to the act 
by the approach of an interferer or rescuer. She imme- 
diatelv called downstairs and told them that there was some 
ice-cream in the refrigerator and that she did not care for 
any. Mrs. Gravatte testified that, about a half hour later, 
or certainlv a very short time after their return, she heard 
the water running and also, without saying whether before 
or after, she heard a stumbling noise upstairs (R. 36). 

What happened upstairs at about that time we can, of 
course, only piece out from the conditions subsequently dis¬ 
closed, and we submit that the answer is clear. Turning on 
the water in the bathroom to obscure any noise she might 
make in the course of her act, she poured practically the 
full contents of the bottle of fresh lysol into a glass, and, 
with the water still running, she carried the glass to the 
unlighted rear porch, the remotest part of the house, swal¬ 
lowed all but several drops of its contents and, without an 
outcry of any sort, stumbled into her bedroom immediately 
adjoining the porch and threw herself across the bed, face 
up, knowing that the poison dose would quickly snuff out 
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her life, if antidotes or other remedies were not promptly 
administered. 

This, we submit, is a clear and unbroken chain j of evi¬ 
dence, demonstrating conclusively that Insured deliberately 
took her life. j 

Authorities. 

While the determination of this matter must necessarily 

rest almost entirely upon a consideration of the particular 

facts of the case, a brief reference to the earlier decisions 

of this Court and other Federal courts will show tlje trend 

of authority in these cases and we believe will demonstrate 
* 

that appellant’s contention is supported in law, as j well as 
in fact. 

In the early case of Casey v. The National Union, 3 App. 
D. C. 510, defendant, in support of its defense of suicide, 
offered testimony indicating that insured had taken 4 4 Rough 
on Rats.” Plaintiff, in rebuttal, introduced testimony in¬ 
dicating that deceased was seriously afflicted with a heart 
disease, having suffered therefrom prior to his application 
for insurance, the purpose of such testimony being jto show 
that deceased probably died of heart disease or from the 
effects of some supposed remedy for such diseas^, taken 
without suicidal intention, and not of arsenical poidon pur¬ 
posely taken. Defendant, in reply, offered the written 
application of insured, in which insured stated that he had 
never suffered from heart disease. The lower court re¬ 
fused to admit the application in evidence. Judgment in 
the lower court for plaintiff was reversed and a niw trial 
awarded for the error committed in refusing to ajdmit in 
evidence the application. 

In his dissenting opinion, Mr. Justice Shepard s^id: 

“I concur in the reversal of the judgment, but not 
in the opinion of the court in its entirety. I anfL of the 
opinion that the jury should have been instructed to 
return a verdict for the defendant.” 
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It is interesting to note in this connection that in the case 

at bar Insured, in her application for insurance, signed and 

sworn to by her on March 18, 1931, just six months prior to 

her death (R. 19), stated that she had never drunk beer, 

wine, spirits or other intoxicants, although plaintiff’s 

theory rests entirely upon the proposition that plaintiff 

accidentallv or unintentionallv ended her life because of 
» * 

her intoxicated condition at the time of drinking the lysol 
poison. 

In The National Union v. Thomas, 10 App. D. C. 277, 
largely relied upon by plaintiff in the Court below, defend¬ 
ant, in support of its allegation of suicide, offered evidence 
indicating that deceased at the time of his death was under 
indictment for embezzlement, that he had recently lost his 
position and that he was found dead in his room with a 
pistol lying on the floor nearby, death having resulted from 
a pistol shot wound through the heart. Plaintiff, in rebut¬ 
tal, offered evidence indicating that deceased habitually 
carried a revolver, that on the night prior to his death he 
was in a sober condition and cheerful mood. This Court, 
in an opinion written by Mr. Justice Shepard, sustained 
the action of the .lower court in denying a motion for a 
directed verdict in favor of the defendant, but clearly indi¬ 
cated its disapproval of the jury’s verdict in favor of the 
plaintiff in the following language: 

“The whole of the evidence has been recited in the 
preliminary statement, facts and circumstances ap¬ 
pearing therein without contradiction, tend strongly to 
show that deceased intentionally killed himself. Yet, 
after much consideration, and not without some diffi¬ 
culty, we are constrained to hold that the court did not 
err in refusing to direct the jury to return a verdict 
for the defendant.” 

However, this Court, in a later opinion, Sommerville v. 
Indemnity Association, 11 App. D. C. 417, was careful to 
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point out that its decision in the Thomas case mustjbe con¬ 
sidered in the light of the special circumstances that 
case and must not be regarded as a precedent except under 
exactly similar state of facts. 

In the Sommerville case evidence was introduced] by de- 
fendant in support of its allegations of suicide, indicating 
that deceased had written and mailed a letter the day be¬ 
fore his death stating his intention to commit suicide and 
directing the disposal of his affairs, and that he was found 
dead in an isolated spot from a gunshot wound, therb being 
no evidence of a struggle. This Court affirmed thp judg¬ 
ment of the lower court on a verdict directed in favo:; of the 
defendant and, speaking through Mr. Chief Justice Alvev, 
said: 

“It is well settled that a condition or stipulation, 
such as we have recited from the policy in this <tase, to 
avoid liability in case of suicide of the assured, sane 
or insane, is valid, and must be given effect by the 
courts, according to the terms of the contract of the 
parties. In the case of Bigelow v. The Berkshire Life 


Ins. Co., 93 U. S. 284, it was expressly held, 


stipulation in a life insurance policy that it should be 
void if the insured should die by suicide, sane or in¬ 
sane, was valid; and that it was no answer to such a 
stipulation that the insured was of unsound mipd and 
wholly unconscious of the act. There are other cases 
that hold the same principle. 


that a 


“The cases relied on by the plaintiffs as givhq 
port to their contention are those of Home 
Asso. v. Sargent, 142 U. S. 691, and National U 
Thomas, 10 App. D. C. 277. But these cases a 
tinguishable in their circumstances from the 
case. It may be said, however, of both these 
that they stand upon the extreme border line 
principle requiring the facts to be submitted 


g sup- 
j Benefit 
\yiion v. 
re dis- 
jjresent 
cases, 
of the 
to the 
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jury; and the first of these cases was not decided by 
unanimous opinion. They should therefore stand on 
their own special circumstances, and not he invoked as 
precedents except upon an exactly similar state of 
facts.' 7 

In the case of Home Benefit Association v. Sargent, 142 
U. S. 691, referred to in the Sommerville case, defendant 
proved that deceased was found lying upon the bed with a 
bullet wound in his right temple and a pistol lying within a 
few inches of his right hand, and that a letter was found in 
his desk nearby addressed to his physician, stating in sub¬ 
stance that he had suffered terribly with headache, that it 
was growing worse and that it had become “well-nigh un¬ 
bearable.” The case was reviewed by the Supreme Court 
because of certain alleged errors in connection with the ad¬ 
mission of evidence and instructions to the jury, but the ac¬ 
tion of the lower court in submitting the case to the jury re¬ 
sulting in a verdict for the plaintiff, was approved. Mr. 
Justice Brown dissented, however, saying: 

“Upon the facts stated in the opinion of the court 
I think the jury should have been instructed to return 
a verdict for the defendant.” 

In the case of The National Union v. Bonnet, 20 App. 
D. C. 527, defendant offered testimony indicating that de¬ 
ceased had attempted to buy laudanum several days prior 
to his death, stating that he intended to end it all, and that 
a small vial had been found in the yard beneath deceased’s 
window, bearing the label “Laudanum.” This Court af¬ 
firmed the judgment of the lower court entered upon a ver¬ 
dict in favor of the plaintiff, because of the failure of the 
defendant insurance company to offer any testimony as to 
the amount of laudanum necessary to kill a person. There 
was also testimony in the case that deceased’s stomach and 
contents had been examined by a chemist following his 
death and that no trace of laudanum was found. 



In the case of Bonnie L. Bowers v. Hoage, etc., 63 W. L. R. 
270, this Court recently had occasion to pass upon tjie ques¬ 
tion of suicide, in connection with a death claim ui^der the 
Employees’ Compensation Act. This Court reversed the ac¬ 
tion of the Compensation Commission and the Court below, 
both of which found that the employee had committed sui¬ 
cide, and in so doing pointed out that the evidence iwas “at 
least as consistent with accident as with suicide,” anp in ad¬ 
dition to the general presumption against suicide, tljLe Com- 
pensation Act provides that “it shall be presumed in| the ab¬ 
sence of substantial evidence to the contrary * * * that 

the injury was not occasioned by the wilful intention of the 
injured employee to injure or kill himself or another.” 

Unlike the case at bar, however, there was no background 
whatsoever for a conclusion of suicide. The opinio^i states 
that: 

“Mr. Bowers’ accounts were found to be in order; he 
lived happily with his wife and child, and within his 
means; his bank balance was sufficient for any needs, the 
record reveals; he was esteemed by his employer; many 
witnesses testified to his cheerful disposition; and that 
he was not given to worry or complaint.” 

i 

and the only motive indicating suicide was ill health] as evi¬ 
denced by an operation two years prior to the employee’s 
death and a consultation with a physician three weeks before 
his death. 

The leading Federal case, involving the construction of 
the modern provision of life insurance policies exempting 
liability where death results from “suicide, sane or iijsane,” 
is the case of United States F. & G. v. Blum, 258 F^d. 897. 
In that case testimony was introduced to the effect tpat de¬ 
ceased jumped or fell from his office window to the sidewalk 
two floors below, resulting in his death, and that p^ior to 
such fall he had been extremely nervous and apparently 
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upset as the result of certain business difficulties; also, that 

deceased was subject to frequent fainting spells, having 

fainted onlv several davs before his death and that when 
•> « 

feeling faint he alwavs rushed to the window for air. 

The Circuit Court of Appeals for the Ninth Circuit ap¬ 
proved the action of the District Court in submitting the 
case to the jury, but reversed and remanded the case because 
of an improper instruction in which the lower court omitted 
to define the provision in the policy of “suicide, sane or in¬ 
sane.” The objectionable instruction was added by the Dis¬ 
trict Judge to an instruction requested by the Insurance 
Company and was as follows: 

“ ‘I don’t think that that instruction could possibly 
mislead you, but, to avoid any chance that it may, I wish 
to qualify it somewhat. It is stated therein that the 
question is as to whether he came out of the window in- 
tentionallv or unintentionallv. Now suicide is the in- 
tentional taking of one’s life. Therefore, to constitute 
suicide on the part of Blum in jumping or throwing 
himself from that window, the following elements would 
be necessary :\ That is, that he voluntarily came through 
the window, that he knew when he did voluntarily come 
through the window that it would probably result in his 
death; and that he did jump or throw himself from the 
window with the idea of ending his life and killing him¬ 
self.’ ” 

In a well considered opinion, in the Blum case, written by 
Circuit Judge Hukit, the Court reviewed many Federal and 
State eases, including Bigelow v. Insurance Company, 93 U. 
S. 2S4, and Clarke v. Equitable Assurance Society, 118 Fed. 
374, and concluded by saying: 

“These opinions appear to us as logical and fair in¬ 
terpretations of the plain words used in the contract of 
insurance. If the insured fell out of the window by ac¬ 
cident or in a faint, and was killed by the fall, of course 
there could be a recovery. But if he, of his own physi- 
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cal motion, went through the windoiv and so destroyed 
himself, then under the contract the insurer can avoid 
liability, and it would matter not what the mefital con¬ 
dition of the insured ivas. The effect of the cjualifica- 
tion to the instruction quoted was a direction that, al¬ 
though death may have resulted from the physical act 
of going* through the window, suicide could not he found 
unless deceased intended to kill himself, and knew that 
his act would probably result in death. And this we 
hold was a material error.” 

Even if she was intoxicated to the extent that sh^ did not 
at the moment fully appreciate the consequence of I her act, 
if she intentionallv drank the lvsol while so intoxicated, this 
is still a case of “self-destruction.” 

In a State case, Equitable Life Assurance Society v. Pat¬ 
terson, 41 Ga. 338, the court dealt directly with this question 
of voluntary drunkenness in connection with suicide as con¬ 
templated in a life insurance contract, when it approved the 
following instruction given to the jury bv the lower court: 

“If Dr. Patterson, by voluntary drunkenness and in¬ 
capacity of mind produced thereby, took a dos^ of lau¬ 
danum to destroy life, then, under the law of this State, 
the effect of his act would be the same as if committed 
when sober; for, as drunkenness is no excuse for crime, 
if he administered to himself, or any other person, a 
dose of poison sufficient to produce death, the law 
would presume that the act was intentional; an<jl, under 
the law, such an act as that to another person \fould be 
considered murder, and, committed upon himself, would 
be considered suicide.” 

Conclusion. 

Appellant urgently contends that the lower court should 
have decided as a matter of law, upon the evident, which 
was undisputed so far as the material facts are concerned; 
that Insured came to her death as the result of self-destruc- 
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tion, and, under the provisions of the policy, plaintiff was 
not entitled to reclover more than the amount of premiums 
paid to the defendant Company. 

The fact that tlie case was tried below without a jury and 
that, under the rules of the Municipal Court, plaintiff, hav¬ 
ing failed to demand a jury when the case was first called 
for trial, would not be entitled to a trial by jury in the event 
of a retrial, the general rule laid down in the case of Slocum 
v. New York Life, 228 U. S. 364, is not applicable and this 
Court may direct the entry of final judgment in the court 
below, without the necessitv of a new trial. 

It is therefore respectfully submitted that the judgment 
should be reversed, with instructions to the lower court to 
enter judgment in favor of the plaintiff in the sum of Forty- 
six Dollars and seventeen cents ($46.17), the amount of 
said premiums, without awarding a new trial. 

; Frederic D. McKenney, 

John S. Flannery, 

G. Bowdoin Craighill, 

R. Aubrey Bogley, 

I Attorneys for Appellant. 
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